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Many important cases await the action of 
the United States Supreme Court at its pres- 
Advanced on its docket are one 
of the Bell Telephone Company cases, a suit 
to amend the Berliner patent, a number of 
Ohio and Indiana cases involving the validity 
of tax laws affecting express and telegraph 
companies, several from South Carolina aris- 
ing out of the dispensary law, and a number 
of land grant cases in which western roads 
are In the number of 
held under advisement in which early decis- 
jons are looked for are included the cases in- 
volving the constitutionality of the Wright 


involved. cases 


imigation law of California, the Nebraska 


maximum rate controversy between the rail- 
road commissioners of the State and some of 
the leading railway companies, and several 
others of interest beyond the localities imme- 
diately involved. The business of the court 
isin better shape than it has been for years, 
owing in large part to the relief afforded by 
the creation of the circuit court of appeals. 
$y 6.4.7. Ybu 
Incidental reference was made in the lead- 
ing article in our issue of last week on the sub- 
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case before Judge Russell of the Circuit Court 
of the City of St. Louis involving the question 
discussed in the article. In view of the 
fact that this seems to be the first case in 
the courts on the subject, it may be of inter- 
est to notice it at more length. The style of 
the case is State ex rel. Bettis v. Mo. Pac. 
Ry. Co. It was brought to compel defend- 
aitto carry relator’s bicycle as” baggage, 
upon one of its suburban trains, the relator 
taking passage thereon and carrying his bi- 
tycle for the purpose of recreation, pleasure 
and locomotion. Defendant refused to carry 
Same unless paid a compensation in addition 
othe regular fare. In addition to the main 
question involved, the railroad company con- 
tended that the remedy of mandamus will 
hot lie because there is an adequate remedy 
fordamages growing out of the refusal to 
aecept as baggage the plaintiff’s bicycle. The 
Wurt overruled this contention holding that it 
settled beyond a doubt that a railroad cor- 





poration may be compelled by mandamus to 
exercise its duties of carriage of freight or 
passengers and the fact that the individual 
may have a remedy for damages sustained by 
neglect of duty does not preclude his remedy 
by mandamus. As to whether a bicycle is 
baggage the court substantially followed the 
authorities and argument as laid down in the 
article in our last issue, which was in effect a 
reproduction of the brief filed by relator’s 
counsel, Judge Russell’s conclusion was in 
line with modern authorities which define 
baggage as consisting of those things which 
the traveler takes with him for his own per- 
sonal use or convenience according to the 
habits or wants of the particular class to 
which he belongs, either with reference to the 
immediate necessities or to the ultimate pur- 
pose of the journey. This rule, which may 
be considered as the settled law both in En- 
gland and in this country, must, however, be 
taken with certain limitations. They should 
not exceed the limits of reason or custom. 
They should be for the convenience of the 
traveler and not forsome other party and they 
must not be carried for the purpose of sale. 
That a bicycle, offered for transportation un- 
der the circumstances of this case, is baggage, 
was quite clear to the court, it appearing from 
the petition that the bicycle is a machine or 
vehicle in very common use among a large 
class of people, for health, recreation and 
locomotion ; that the relator belongs to this 
class which is usually denominated wheelmen 
or bicycle riders and that itis the use or cus- 
tom for relator and for wheelmen generally to 
make trips on railroads taking their bicycles 
with them for the purpose of using them at the 
end of their journey for health, recreation or 
locomotion. It also appearing that the relator 
had no baggage but his bicycle and that it was 
within the statutory limit as to weight, the 
court said that ‘‘there can be no escape from 
the conclusion that the relator’s bicycle is 
baggage, as defined by the authorities set out 
and that the respondent is bound to carry it 
as such without extra compensation therefor.”’ 

The conclusion of Judge Russell is un- 
doubtedly correct and in accord with the 
best modern authorities. Nothing appears 
in this case involving the question as to the 
power of the railroad company to make rules 
governing the carriage of such vehicles as 


baggage. For instance, a question might 
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arise as to the validity and force of a rule, 
adopted by the carrier, requiring bicycles of- 
fered as baggage to be boxed or crated. 
Such a rule, as applied to ordinary baggage, 
is constantly enforced, and as applied to bi- 
cycles would seem to be reasonable and 
valid. If so, much of the force and practi- 
cal value of decisions like that of Judge Rus- 
sell will be lost. 








NOTES OF RECENT DECISIONS. 


AccIpENT InsurRANCE—INJuRIES BY FRIGHT 
—DeatH sy Innatinc Gas.—The English 
Court of Appeals, in the case of Pugh v. 
London Brighton & South Coast Ry. Co., 2 
Q. B. 248, has decided an interesting ques- 
tion of law pertaining to accident insurance. 
The plaintiff in the case was a signalman in 
the employment of the defendant railway 
company, which entered into a contract of 
insurance with him, agreeing to pay him a 
weekly allowance in case he should be inca- 
pacitated from employment by reason of ac- 
cident sustained in discharge of his duty in 
the company’s service. This insurance was 
to be absolute for all accidents, however 
caused, occurring to the insured in the fair 
and ordinary discharge of his duty. In the 
discharge of his duty the plaintiff endeav- 
ored to prevent an accident to atrain by 
signaling the engineer, and the excitement 
and fright arising from the danger to the 
train produced a nervous shock which inca- 
pacitated him from employment. He then 
brought suit against the company for the 
weekly allowance, and was permitted to re- 
cover, on the ground that he had been in- 
capacitated by accident, within the meaning 
of the policy. The Supreme Court of Illi- 
nois, in Fidelity & Casualty Co. of N. Y. v. 
Waterman, 44 N. E. Rep. 283, affirming 59 
Ill. App. 297, has decided that an accidental 
asphyxiation by illuminating gas which es- 
caped into the room where the assured slept, 
is not within a clause in an accident policy 
providing that ‘‘this insurance does not cover 
* * * injuries, fatal or otherwise, resulting 
from poison or anything accidentally or 
otherwise taken, administered, absorbed, or 
inhaled.’’ In -reply to the contention that 
this construction was to make a new contract 
between the parties, the court observed that 





it was without merit, since years before Ps 


policy was issued the Court of Appeals of 


New York, where the policy was issued, had 
decided that accidental asphyxiation was not 
within a clause exempting the insurer frog 
liability for injuries caused by taking poisoa | 


or inhaling gases, and the policy in question 
must be understood to have been made with 


knowledge of that decision and its effet,” 


The case referred to was Paul v. Traveler 
Ins. Co., 112 N. Y. 472 (1889), reversing # 
Hun, 187, where it was held that a policy 
providing that ‘‘this insurance shall not ex 
tend * * * to any death or disability whieh 
may have been caused * * * by the taking 
of poison, contact with poisonous substances, 
or inhaling of gas,’’ did not prevent a recor 
ery when the insured was found dead in bed 
in his room at a hotel, with the gas turned 
on, and the atmosphere of the room filled 
with it, it being found that the death wa 
caused by breathing the vitiated air, and “by 
accidental means.’’ This was followed i 


Pickett v. Pacific Mut. Life Ins. Co., 1 


Pa. 79 (1891), where the plaintiff’s intestate 
was insured by a policy which provided thi 


‘‘this insurance shall not cover * * * deal 


or injury resulting from or attributable p 
tially or wholly to * * * taking of poisom 


contact with poisonous substances, inhale 
He went down into a well 
only ten or twelve feet deep, to fix the pump, 


tion of gas,’’ etc. 


and was asphyxiated by ‘‘the accidental ant 
unconscious inhalation of carbonic acid & 


other deadly gas that had unexpectedly ae 


cumulated ;’’ and the administrator was a 
lowed to recover. 
the subject, until now, was Menneiley % 
Employers’ Liability Assurance Corp., 14 
N. Y. 596 (1896), reversing 72 Hun, 4%, 
where the policy provided that it did nd 


‘insure against death or disablement arising 


from anything accidentally taken, admit 
istered or inhaled, contact of poisonous sub 
stance, inhaling gas,’’ etc. The deceased 
was found dead in bed, with his room filled 
with illuminating gas, just asin the Paul 
case; the agreed statement of facts set out 
that his death was caused by accidentally 


breathing gas; and the death was held nott- 


be within the exception in the policy. The 
clause in italics was thus construed by te 
court: ‘That provision in the policy clearly 
implies voluntary action on the part of the 
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jpsured or some other person. The insured 
must take or inhale or another must admin- 





“a jster. The manifest purpose of the provision 
as not 8 t0 exempt the insurer from liability where 
trom the insured has voluntarily and consciously, 
Doisoa put accidentally, taken or inhaled, or some- 
estion thing bas been voluntarily administered 
e with which was injurious or destructive of life. 
affect, We think that the particular accidents in- 
velers’ tended to be excepted by that provision are 
ing 9g the accidental taking or inhaling into the sys- 
poliey tem of some injurious or destructive agency 
ot ex my under the mistaken belief that it was bene- 
which ficial, or, at least, harmless. That is made 
taking more apparent by that portion of the provis- 
ances, jon which relates to something administered, 
recon | Sit cannot be reasonably construed as re- 
in bei @ tring to a thing involuntarily and uncon- 
turned @ sciously administered. Indeed, it is quite 
- filled @ Mlificult to understand how a thing could be 
h wa @ mvoluntarily and unconsciously administered. 
ad “by Coupled together as these provisions are, the 
ved in @ “me rule of construction must be applied to 
., 1 that portion which relates to a substance ac- 
testale ‘dentally taken or accidentally administered. 
dt All the cases thus provided for plainly in- 
de , Yolve voluntary and conscious action on the 
Je paw ge Pt of the insured or some other person. 
Doi ite leading and controlling idea in this pro- 
inhale "Sion is the performance of a voluntary act 
a wel @ Mich accidentally causes the death or injury 
pump, ifthe insured. That a proper construction 
tal and % the policy requires us to hold that it ap- 
cid of plies only to cases where something has been 
ily s¢ Voluntarily and intentionally, although mis- 
wast @ “kenly, taken, administered, or inhaled, 
ne there can, we think, be but little doubt.’’ 
iley ¥. These cases also hold that such a death is not 
a) within the exception of the policy providing 
1, 4, that it does not insure against death, disable- 
id not “Ot or injury ‘‘from accidents that shall 
arising bear no external and visible mark,’’ constru- 


admis igihat provision to mean, not that the ac- 
tident must leave external and visible marks 





us sub 

ceased “the body of the deceased, but that it is 
1 filled tullizient if there are any perceptible signs of 
e Paul ihe cause of the accident to be found in the 
et out @ "lity, such as the presence of gas. 

jentally 

1 not to Guaranty — Contract — STaTUTE OF 
. The ® Peavps.—In Kilbride v. Moss, 45 Pac. Rep. 





$12, decided by the Supreme Court of Cali- 
a, it appeared that defendant was an offi- 
“tof a corporation, and a large stockholder 










therein. To relieve the demands of credit- 
ors, defendant urged plaintiff to invest $1,- 
500 in the capital stock of the corporation, 
and it was verbally agreed between defend- 
ant and plaintiff that plaintiff should pur- 
chase the stock, pay the money therefor to 
the company, and, in the event that the 
stock became worthless, defendant would 
pay the plaintiff the said sum of $1,500. It 
was held that defendant’s undertaking was 
an original contract and not within the stat- 
ute of frauds. The following is from the 
opinion of the court: 


At the trial defendant’; counsel objected to all evi- 
dence tending to show a verbal guaranty by defend- 
ant of the stock or its' value. The objection was 
overruled, and the ruling is assigned as error. A 
guaranty is defined by section 2787 of the Civil Code 
as follows: ‘‘A guaranty is a promise to answer for 
the debt, default or miscarriage of another person.” 
Under section 2793 of the Civil Code a guaranty, save 
in the cases excepted by the following sections, “‘must 
be in writing and signed by the guarantor, but the 
writing need not express a consideration.” Under 
section 1624 of the same code, ‘‘a special promise to 
answer for the debt, default or miscarriage of an- 
other” (except as provided in section 2794) is void, 
unless the contract or some note or memorandum 
thereof be in writing, and subscribed by the party to 
be charged, or by his agent. Appellant contends that 
defendant was a guarantor; and that the action is 
brought against him as such. The complaint sets out 
the facts much as we have stated them, but more in 
detail, and mor? fully. If these facts constitute him 
a guarantor, the contention of appellant is sound; but, 
if the converse of the proposition is maintained, de- 
fendant is neither a guarantor nor surety. Much 
learning has been exhibited, many fine distinctions 
drawn, and, we may add, agood deal of discrepancy 
is to be found upon some of the many branches of the 
law relating to guaranty. The present case, however, 
seems to us toinvolve but asingle, plain, fundamental 
principle, not calling for extended discussion. It is 
this: The contract of guaranty is a collateral under- 
taking. It cannot exist without the presence ‘of a 
main or substantive liability to which it is collateral. 
If there is no such substantive liability on the part of 
a third person, either express or implied—that is to 
say, ifthere is no debt, default or miscarriage, pres- 
ent or prospective—there is nothing to guaranty, and 
hence can be no contract of guaranty. If there is no 
primary liability of athird person to the promisee 
which continues after the promise is made, it is an 
original promise, and need not be in writing. Ap- 
plying this doctrine to the case at bar, and we fail to 
discern any primary liability on the part of anycne to 
the plaintiff upon which to base a guaranty. The 
corporation from which he purchased the shares of 
capital stock owed him no duty in the premises after 
such purpose was consummated, except the general 
obligation to him, in common with all other share- 
holders, to fairly and impartially conduct the busi- 
ness of the company in such manner as would best 
promote the interests of all concerned. The corpora- 
tion simply sold him 6,000 shares of its stock, and re- 
ceived payment therefor. This closed the incident so 
far as the company was concerned. It was the de- 
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fendant who entered into contract with him, whereby, 
as an inducement for plaintiff to purchase, he prom- 
ised to refund his money should the stock become 
worthless. This was an original contract. Moore- 
house v. Crangle, 36 Ohio St. 130, is in point. There 
C, who was a large stockholder of a business corpora- 
tion, and president thereof, verbally promised M that, 
if he would subscribe and pay $500 to the capital 
stock of the company, he should, within one year, re- 
ceive 15 per cent. on the amount invested. M, in con- 
sideration of this promise, subscribed and paid for 
the stock. No dividends were made or earned within 
the year. Held that this was not a contract to answer 
for the debt, default or miscarriage of another, but 
an original contract, upon the proof of which plaint- 
iff was entitled to recover. Johnson, J., in discussing 
the case, said: ‘‘The terms of the statute make it 
clear that a collateral promise or one to answer for 
the liability of another, is one where there is a debt 
or obligation of another than the promisor for whose 
default he undertakes to be liable. An original lia- 
bility of another is the foundation of the collateral 
liability of the promisor. * ° If this contract is 
not within the statute of frauds, the plaintiff is en- 
titled to recover, as it is not doubted but that the 
consideration stated is sufficient. Was there any 
debt, obligation or legal duty, expressed or implied, 
owing by the stock corporation to the plaintiff as a 
stockholder, for which the defendant undertook to 
answer upon default of the corporation?” The learned 
judge, after defining the duties of the corporation to 
its stockholders, adds: ‘‘The defendant did not un- 
dertake to answer for any debt, default or miscar- 
riage by the corporation growing out of a failure to 
perform any of these duties. * * Defendant’s 
contract was, in legal effect, essentially different from 
the obligations of the corporation in favor of plaintiff 
as a stockholder, and the liability created was wholly 
independent of any default by the corporation. It 
was not an undertaking to answer for the default of 
the corporation.” In Hill v. Smith, 21 How. 283, 
plaintiff had sold land toa railroad company, receiv- 
ing in payment therefor the stock of the company, 
which the defendant guarantied should be at par 
within three years. This was held an original, and 
not a collateral, contract. Stress was laid by counsel 
upon the use of the word “guaranty” in the contract 
as importing «a collateral agreement, but the court 
held that the term, when taken in connection with the 
other provisions of the agreement, showed it to be an 
original contract. Green v. Brookins, 23 Mich. 48, 
is to like effect. See, also, notes to Forth v. Stantun, 
1 Saund. 211. Applying the reasoning of these cases to 
the case in hand, and the question involved is solved 
in favor of plaintiff. 





DEED—ACKNOWLEDGMENT — INTERESTED 
Or¥ic—ER—V aLipity.—In Cooper v. Hamilton 
Perpetual Building & Loan Assoc., 37 8. W. 
Rep. 12, it was held that an acknowledgment 
before a person relating to the grantor or in- 
terested in the conveyance is not ipso facto 
void, but voidable; and while it will not per 
se be declared void, it is open to attack, and 
the court will lend a ready ear to evidence of 
undue advantage, fraud, or oppression aris- 
ing out of the fact of such relationship or in- 
terest. The court says: 





The defendant building and loan association in thy 
case claims title to certain premises under the fom 
closure ofa deed of trust executed by Cooper ang 
wife to secure a debt due the association. The com 
plainants claim homestead in the premises, and 
bill is filed to secure the same, and enjoin the assogig 
tion from taking possession under their foreclosuy 
proceeding. The theory of the billis that the deedg@ 
trust which has been foreclosed was acknowledgej 
before one E. Y. Chapin, a notary public, and thy 
the acknowledgment is illegal and void, because th 
notary, when he took the acknowledgment of the hug 
band and wife, was a stockholder and director in th 
association, and its attorney, and, being thus inter 
ested, he was incompetent to take the acknowledge. 
ment of any instrument made to or for the benefitg 
the association. The only question involved 
whether an ofticer so interested is competent to take 
an acknowledgment, and whether this conveyance 
acknowledged is valid, and passes the homestead @ 
complainants. The chancellor was of opinion the ae 
knowledgment was invalid, and the conveyance 
as tothe homestead, and so decreed, and defendant 
appealed, and assigned error. The cause was heam 
by the court of chancery appeals, and the decree 
the chancellor was reversed, and complainants hay 
appealed to this court, and assigned error raising th 
question before stated. 

There is quite a conflict of authority and diversity 
of holding in the different States upon the questiona 
whether the act of taking an acknowledgment to# 
deed or other instrument is a ministerial or judicial 
act. It has been held to bea ministerial act in the 
United States cuurts and in the courts of Arkansa 
Georgia, Illinois, Kentucky, Maine, Massachu 

















































Minnesota, New Hampshire, New York, Maryland” 


and Ohio, and in these States it is held that an officer” 
may take acknowledgment though related or inter 
ested or a party. But itis held to he a judicial acti” 


other States, to-wit, Alabama, California, Iowa, Mit ~ 


souri, North Carolina, Pennsylvania, Virginia, Wet 
Virginia, Mississippi. The authorities are collatedia” 
1 Am. & Eng. Enc. Law (2d Ed.), p. 489. In Tenner 
see the courts have held that the act is judicialor 
quasi judicial, and especially is this so as to the act 
when it involves the privy examioation of a married 
woman. Rheav. Isely, 1 Leg. Rep. 292; Shields % 
Netherland, 5 Lea, 197. This holding is doubtles” 
largely due to the fact that under our statutes orig 
inally acknowledgments were taken in open court 
aud with the formalities attending other judicial pre 
ceedings. This rule has, however, been relaxed ur 
til clerks and deputies and notaries may take a 
knowledgment out of open court, and even in foreign 
States, where this State has no judicial jurisdiction 
Aside from the question whether the act is ministe 
rial or judicial or both in its character, it is held, and 
properly so, that it is unwise and contrary to publie 
policy for any officer to take an acknowledgment (0 


any instrument to which he is a party, or in which he © 
is interested, directly or indirectly. In either event 


the officer should be disinterested, and entirely im 
partial as between the parties. Devl. Deeds, § 426; 


Tied. Real Prop. § 810; Hammers vy. Dole, 61 Ill. 310; 
Groesbeck v. Seeley, 13 Mich. 344. And it is held i 
a large number of cases that such acknowledgments 


affected by interest or relationship, are invalid and 
void, at least so far as third persons are conce 


1 Am. & Eng. Enc. Law (2d Ed.), 493, 494. We have — 
been cited to quite a number of cases in our by 
State which appear to sanetion the holding that such 


an acknowledgment is not valid, and among them the 
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eases of Beaumont v. Yeatman, 8 Humpb. 542, and 
Tipton v. Jones, 10 Heisk. 564. These cases simply 


| jpvolved the question whether a deputy clerk could 


- take an acknowledgment to an instrument to which 
his principal was a party, or in which he was bene- 
ficially interested; and it was held proper for him to 
doso, because the deputy isa sworn officer, and dis- 
interested. Several unreported cases are also relied 
on, in which it is claimed this court upheld such ac- 
ynowledgments when the officers taking them were 
interested in or parties to the instrument, and such has 

- heen the holding of this court. We think the true rule 
isthat, while acknowledgments taken before officers 
who are related toeither party or interested in the 
instruments are contrary to public policy, and by no 
means to be encouraged, and while the practice which 
has become so prevalent should be discountenanced 

" and discontinued, still such acknowledgments are not 
absolutely invalid and void because of such interest 
or relationship, without more. Where thereis no 

_ imputation or charge of improper conduct or bad 
faith or undue advantage arising out.of such interest 
or relationship, the mere fact that the acknowledg- 
ment was taken before such officer would not vitiate 

| the instrument, or render it void, when it was other- 
wise free from objection or criticism. It is certainly 
improper and bad policy for a judge to preside or act 

' inany case in which he is a party, or interested, or in 
which he is related to the parties who are interested; 
but the fact that a judicial officer does so act in such 
tase does not render-the proceedings or judgments 
yoid, or make either a nullity. In Holmes v. Eason, 8 
Lea, 754, this question was maturely considered, and 
melaborate opinion was rendered by the court, 
speaking through Judge Cooper, holding that a judg- 
ment rendered by a justice of the peace related to one 
of the parties within the prohibited degree is not 
void, but voidable only, and an execution issued on 
such judgment should not be quashed for that reason 

lone. The learned judge reviewed the cases 
thoroughly, and, overruling those in conflict, an- 
nounced the opinion of the court as above indicated 
wsthe best and most approved holding. This ruling 
has been followed in Posey v. Eaton, 9 Lea, 500, and 
/inGrundy Co. v. Tennessee Coal Co., 94 Tenn. 826, 29 
» SW. Rep. 116. These cases go upon the idea that 
the incompetency of the officeris waived, and that the 
Wdgments are voidable, and not void. In accord 
With these principles involved in these cases, we 
think the better rule is that acknowledgment before 
Parties related or interested are voidable, but not 
ipso facto void; and, while such acknowledgments 
Will not per se be declared void, still they are open to 
attack, and the court will lend a ready ear to evidence 
ttundue advantage, fraud, o1 oppression arising out 
of the fact of such relationship or interest in the 
Officer taking the acknowledgment. In the case at 
bar it is not shown that the complainants were preju- 
inany way by the facts that the acknowledg- 
Ment was taken before Chapin, or that he practiced 
‘ly fraud or deception upon them, or that he ob- 
‘thined any undue advantage by reason of his relation 
tothe defendant company, or that he failed, in taking 
the acknowledgment, to do anything the law required 
to do; but the case is vested solely and entirely 
Upon the ground that an acknowledgment thus taken 
ipso facto a nullity, and void. 








LIMIT OF MUNICIPAL INDEBTED- 
NESS — AGGREGATE INDEBTED- 
NESS—‘‘ INDEBTEDNESS” AND ‘‘LIA- 
BILITY.’’ 


The question, what is the aggregate in- 
debtedness, within the meaning of constitu- 
tional provisions and municipal charters, 
which may be incurred by municipalities and 
other public corporations, as well as the 
question, what is indebtedness in this con- 
nection, are points upon which the courts are 
not agreed, though it is believed by the 
writer that, with few exceptions, the decis- 
ions may be substantially harmonized upon 
principles which seem to be generally well 
established in jurisprudence. It will be the 
aim of this article to array and explain the 
adjudications upon two lines: First, as to 
the question of aggregate indebtedness, and, 
second, as to the character and legal effect of 
the obligations which, under the head of in- 
debtedness or of liability, have been discussed 
and passed upon by the courts, in determin- 
ing whether a given transaction was or not 
ultra vires, or illegal. The Minnesota court 
has held’ that a county board has no power 
to incur‘liability against the county which, 
with ordinary current expenses and other 
liabilities payable within a year, will exceed 
both the amount of funds on hand and the 
maximum amount assessable as one year’s 
taxes for county purposes, nor anticipate un- 
collected taxes, nor issue bonds involving 
such indebtedness. The statute provided 
that it should be unlawful for the board. un- 
less expressly authorized by law,. ‘‘to con- 
tract any debt, or incur any pecuniary liabil- 
ity, for the payment of either the principal 
or interest for which, during the current year 
or any subsequent year, it will be nevessary 
to levy on the taxable property of such county 
* * * a higher rate of tax than the max- 
imum rate prescribed by this act;’’ and the 
court held, that 1t mattered not that the in- 
debtedness incurred was not payable that. 
year or before another year’s tax levy. The 
same court held, under a statute providing 
that the municipal authorities shall not, with- 
out special authority of law, ‘‘have authority 
to issue any bonds, or create any debt or any 
liabilities against said city in excess of the 


1 Rogers v. Board of Com’rs, 59 N. W. Rep. 488; 
Johnston vy. County of Becker, 6N. W. Rep. 411, 27 
Minn. 64. 
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amount of revenue actually levied and ap- 
plicable to the payment of such liabilities ;’’ 
that a contract by the city council for street 
lighting for a term of five years is void un- 
der the charter, unless the funds on hand and 
the taxes actually levied when the contract 
was made were sufficient to cover all the lia- 
bility incurred by the contract, and payable 
during the five years, and also current ex- 
penses and other existing liabilities of the 
fiscal year for which such taxes were levied.? 
The Missouri court has decided that, under 
a constitutional provision that cities of a cer- 
tain size shall be limited to a certain 
rate of taxation, unless increased by ap- 
proval of voters, for certain purposes, which 
restrictions shall apply to all taxes, in con- 
nection with other provisions that no city 
shall become indebted ‘‘in any manner or for 
any purpose to an amount exceeding in any 
year the income and revenue provided for 
such year, without the assent of two-thirds of 
the voters. * * * Nor in any case re- 
quiring such assent shall any indebtedness be 
allowed to be increased to anamount, includ- 
ing existing indebtedness, in the aggregate 
exceeding five per centum on theValue of the 
taxable property therein,’’ and with a pro- 
viso that, before or at the time of incurring 
the indebtedness, provision for collection of 
‘‘an annual tax sufficient to pay the interest 
of such indebtedness as it falls due, and also 
to constitute a sinking fund, and for payment 
of the principal thereof, within twenty years 
of contracting the same;’’ that the city au- 
thorities could not levy a tax exceeding the 
rate in question, to pay rent for water-works, 
though approved by two-thirds of the qualified 
voters, that the levy of the tax and setting 
it apart for that and no other purpose is es- 
sentially a part of the contract, and that the 
contract was void for the entire period.* The 
Nebraska court has held substantially the 
same. In an exhaustive opinion, the West 
Virginia court has held,® under a constitu- 
tional provision that no municipal corporation 
shall become indebted in any manner or for 
any purpose to an amount, including exist- 


2 Kiichli v. City of Minneapolis, 59 N. W. Rep. 1088. 

8 Lamar Water & E. L. Co. v. City of Lamar, 26 S. 
W. Rep. 1025. 

4 McElbinney v. City of Superior, 49 N. W. Rep. 705, 
32 Neb. 744. 

5 Spilman v. City of Parkersburg, 14 S. E. Rep. 279, 
35 W. Va. 605. 





ing indebtedness, to exceed five per cent, jg 
the aggregate on the value of taxable prop 
erty, nor without at the time providing fg 


collecting by annual tax sufficient to pay ip’ 


terest on such debt and the principal withiy 
34 years, and that a vote be taken favoring 


such indebtedness ; that a contract betwee) 


the city and an electric company for erectign 
of a light plant upon a site furnished by the 
city, and for a lease by the city from th 
company for five years, paying therefor 


quarterly, made without sanction of a vote 


was ultra vires and void; that the debt may 
be payable in future as well as presently, or 
upon a contingency, and still be within the 


inhibition, and that current expenses am 


contemplated in the aggregate indebtednes 
under the constitution. In Texas,® that up 
der a constitutional provision limiting indebt 
edness to a certain rate per cent. of taxable 


property and requiring an assessment to be’ 
provided for sufficient to pay the interest and | 


create a sinking fund to pay the debt, the 
city had no authority to pledge or appr 
priate in payment of either principal or inter 


est of the debt any part of the curren 


revenues; the attempt in that case being # 
pay for a water-works system by long time 
bonds, and to appropriate net revenues de 
rived from the water-works to an interest 
fund. In Oregon,’ that an ordinance provid 
ing for payment of money by the town with 
out providing the means for payment, creates 


an indebtedness against the corporation it 
excess of the constitutional limit; the court” 


construing the ordinance in question, which 


provided for a ten-year contract and paj- 


ments thereunder of $200 per month for the 
use of a water-works, as incurring an aggre 
gate indebtedness of $24,000. In Illinois? 
that under a constitutional provision limiting 
indebtedness, a contract by a city whose il- 
debtedness exceeds such limit to pay, i 
monthly installments, for water for fire pur 


poses, is void, the contract running for thirty” 


years. The constitution provided that the 
corporation shall not ‘‘become indebted in any 
manner, or for any purpose, to an amoudl, 


6 Citizens’ Bank y. City of Terrell, 14S. W. Rep 
1008. 

7 Murphy v. East Portland, 42 Fed. Rep. 308; Water 
Co. v. Salem, 5 Oreg. 29. 

8 Prince v. City of Quincy, 21 N. E. Rep. 768, 18 
Ill. 138. See also Law v. People, 87 Ill. 386, holding 
that certificates of indebtedness of a municipality oom 


stitute debts, whether due at present or in future: »— 
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'jncluding existing indebtedness, in the ag- 


gregate exceeding five per centum,”’ etc. 
The Illinois court held, in construing the 
term ‘‘to become indebted,’’ that the in- 
debtedness was not payable out of special 
funds, but absolutely, and without re- 
gard to the ability to pay with funds on hand, 
and that the contract incurred the risk of its 
unavoidable extension as to payment beyond 
the fiscal year; but that it would have been 


no less a debt under the contract had it been 


made payable out of a sufficient current 
revenue, or any specific fund.® In New 


York,” that under a statute authorizing the 


common council to improve the water-works 
of the city, a municipal contract for lease of 
premises for such purpose reserving a rental 
aggregating for the term more than $10,000, 
and not authorized by a special election, is 
yoid, though each semi-annual payment un- 


der the lease was much less than the statu- 


tory limitation in amount; that the conten- 
tion that without a vote such improvement 
night be provided for where the annual ex- 
pense of maintaining it will not exceed the 
statutory limitation of indebtedness, is un- 
sound. In Michigan," that a thirty-year 
contract for the use of water hydrants, cre- 
ites a liability against the city to the full ex- 
tent of the aggregate rental. The city 
tharter provided that the council-shall have 
to power ‘‘to contract debts, incur liabilities, 
make expenditures in any one year which 
thall exceed the revenue for the same year.”’ 
Inlowa, that under a constitutional provision 
employing the term -‘‘become indebted,’’ not 
oly a present indebtedness but one payable 
Ma contingency, or one payable at a future 
day, is contemplated, involving a series of 
annual payments.!? In Indiana,” that under 
i organic law forbidding a municipal corpo- 
tition to become indebted beyond a certain 
amount, ‘‘in any manner or for any purpose,’’ 
such amount may not be exceeded even for 
necessary current expenses; that the indebt- 


§To substantially the same effect see Springfield v. 
Edwards, 84 Il]. 682. 

© Smith v. City of Newburgh, 77 N. Y. 130. 

_ Water-works Co. v. City of Niles, 59 Mich. 


® Burlington Water-works Co. vy. Woodward, 49 
Towa, 58. This point was not the decisive one in this 
~~ but the court squarely declared upon the ques- 


"Sackett vy. City of New Albany, 45 Am. Rep. 467, 
8 Ind, 473. 





edness contemplated in the constitution com- 
prises all indebtedness created by the city, 
whether due or not; the court relying upon 
Illinois and Iowa cases,"* though holding the 
same proposition independently of other au- 
thorities. In Montana, in a comprehensive 
consideration of the whole subject, and an 
exhaustive analysis of the authorities, it was - 
held, under a statute limiting the power of a 
municipal council ‘‘to incur any indebtedness 
on behalf of said city for any purpose what- 
ever to exceed the sum of $20,000,’’ a water 
contract involving an annual rental of 
$15,000, was ultra vires and void; the 
contract being for twenty years.” In 
New Jersey, that under a city ordinance 
providing for appropriations and limiting 
expenditures for city purposes for a stated 
period, obligations incurred during that 
period, though to be paid out of a fund 
to be raised in the future, are in excess of 
the prescribed limit. In another case,! that 
a five-year contract by a city for electric 
lights, was void under a similar ordinance, 
and that the aggregate indebtedness incurred 
under the contract was the sum of the an- 
nual payments. That!® a twenty-year con- 
tract for supply of water for a city, under a 
charter empowering the making of a contract 
for such purposes, but limiting the period to 
ten years, was without authority and void for 
the entire period. The Supreme Court of the 
United States bas held,” that a board of 
county freeholders cannot incur against the 
county obligations beyond its income pre- 
viously provided by taxation ; this under alaw 
providing that the expenditures in any year 
‘‘shall not exceed the amount raised by tax 
for said year,’’ and another act providing 
against disbursing, ordering or voting for 
disbursement of moneys in excess of the ap- 
propriation to such board, and against incur- 


14 City of Springfield v. Edwards, 84 Ill. 626; Law - 
v. People, 87 Ill. 385; Fuller v. Chicago, 89 Ill. 282; 
Prince v. City of Quincy, 105 Ill. 188; Grant v. Daven- 
port, 36 Iowa, 396; French vy. City of Burlington, 42 
Towa, 614. 

15 Davenport v. Kleinschmidt, 6 Mont. 502, 13 Pac. 
Rep. 249. 

16 Atlantic City Water-works v. Read, 15 Atl. Rep. 
10, 50 N. J. Law, 665. 

17 State v. Mayor, etc., 26 Atl. Rep. 81, 55 N. J. Law, 
241. 

‘ 18 Davis v. Town of Harrison, 46 N. J. Law, 79. See 
also Halsted v. State, 41 N. J. Law, 552. 

19 Crampton v. Zabriskie, 101 U. S. 601 (Law Ed. B. 

25, 1070). 
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ring ‘‘obligations in excess of the appropria- 
tion and limit of expenditures provided by 
law.’’ The suit in question went up from 
New Jersey, and the court say: ‘‘The ob- 
ject of the statute of New Jersey defining 
and limiting its (the board’s) powers would 
be defeated if a debt could be contracted 
- without present provision for its payment in 
advance of a tax levy, upon a simple declara- 
tion that out of the amount to be raised in a 
future fiscal year it should be paid. The 
law in terms limits the expenditures of the 
board * * * tothe amount to be raised by 
taxation actually levied, not by promised 
taxation in thefature.’’ In California,” that 
a city council has no power to enter intoa 
contract for a debt to arise in future, unless 
there is at the time money in the treasury to 
pay the same after all other expenses of gov- 
ernment ; the charter providing that the coun- 
cil shall have no power ‘‘to create any debt 
upon the credit of the city, nor to make any 
expenditure for improvements except as pro- 
vided for in this act, nor shall any warrant 
be drawn on the city treasury, unless there 
shall be sufficient moneys to meet the same 
after paying the expenses of the government 
and all other demands legally due.’’ In 
Michigan,” that a contract of purchase of a 
water company, subject toa mortgage which 
is treated as part of the municipal debt, in- 
creases the debt by the amount of the mort- 
gage. On the other hand, the Massachu- 
setts court has held,” that a town in authoriz- 
ing its selectmen to contract for a supply of 
water for fire and other purposes for ten 
years, at a certain sum per annum, payments 
to be made out of moneys annually granted 
by the town and raised by taxation, is not the 
incurring of a debt, within the meaning of a 
statute empowering towns to ‘‘incur debts 
for temporary loans in anticipation of the 
taxes of the year in which such debts are in- 
curred, and of the year next ensuing, and 
expressly made payable therefrom by a vote 
of the town,’’ and another providing for pur- 
chasing rights to supply water to the inhab- 
itants, for which the town may issue bonds; 


20 Wallace v. Mayor of San Jose, 29 Cal. 180. 

21 Ironwood Water-works Co. v. Ironwood, 99 
Mich. 454. Compare Lumber Co. v. East Jordan, 100 
Mich. 201, upon the general question under discus- 
sion. 

22 Smith v. Town of Dedham, 10 N. E. Rep. 782, 144 
Mass. 177. 





the court holding that the statute did not si 


ply to contracts for current expenses ang 
payable out of current revenues during the 
term of the contract. 
New York,” that a contract to grade ang 


pave a street, to be performed within a year, | 


but the completion of which extended beyond 
a political year, did not violate a charter p 

hibiting expenditure ‘‘for any purpose ig 
such year exceeding the amount which they 
are authorized to raise for such purposes;” 
that the contract did not incur a debt until 
the service was performed and the contractor 
entitled to pay.% In Louisiana,” that atime 
contract for supply of gas or light for ser 
eral years does not evidence a debt under the 
statute there in question, which provides that 
municipal authorities shall have no power 
‘*to contract any debt or pecuniary liability 
without fully providing in the ordinance cre 
ating the debt the means of paying’ the debt. 
and interest; the contract providing for 
monthly payments, aggregating several hur 
dred thousand dollars, and a special appro 
priation each year sufficient to meet the pro 
visions of the contract, being provided for, 
In Georgia,® that a contract for electri 


lights for the city, running ten years with am 


nual payments, is permissible, and does not 
constitute the incurring of an indebtedness ia 


the aggregate amount of the annual pay. 


ments, for the purposes of an injunction suit 
to enjoin the carrying out of the contract, 
where it appeared that no payments were yet 
due ; the court expressly refraining from de 


ciding the point whether, in case a pay) 


ment were due under the _ contract, 


the contract would be valid in regard 
In Alabama,” 


to the limit of indebtedness. 
that a fifteen-year contract with a water com 
pany involving monthly payments, was valid— 
one section of the charter providing that the 


city council ‘‘shall not contract any debt, or 
except such a8 


incur any liability * * * 


23 Weston v. City of Syracuse, 17 N. Y. 110 (Law 
Ed. B. 4,212). 

24 It did not appear in that case that the aggregate 
amount under the contract equalled the whole annual 
revenue of the city. 

2 New Orleans Gas Light Co. vy. City of New Or 
leans, 7 South. Rep. 559, 42 I.a. Ann. 188. See also 
Conery v. New Orleans W. W. Co., 41 La. Ann. 910, 7 
South. Rep. 8, involving a legislative contract. 

% Lott v. City of Waycross, 11 S. E. Rep. 558, 84 G& 
681. 

% Capital City Water Co. y. City Council of Mont 
gomery, 9 South. Rep. 343, 92 Ala. 361. 
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shall be paid out of the ordinary current 
revenue collected in the year the debt or 
jiability was contracted ;’’ though the case 
was really decided upon another more gen- 
eral provision of the charter which it was 
jeld gave the « council greater powers. In 
New Jersey” that, under a charter empower- 
ing the city council ‘‘to order the raising, 
and cause to be raised, by tax, from year to 
year, such sum or sums of money as they 
‘shall deem expedient for defraying (among 
other things) the supplying of said city with 
water,’’ a coptract for a series of years for 
gach purpose, with annual payments, was 
yalid; the court holding ‘‘that an unlimited 
authority to obtain from loans the funds req- 
uisite for the performance of this contract’’ 
existed. That ‘‘the power to raise money 
annually is quite as consistent with an agree- 
ment calling for annual payments through a 
geries of years as it is with an agreement ex- 
isting but for asingle year.’’ In Nebraska,” 
that a twenty-five year contract for water, 
under the circumstances there existing, was 
valid as against a suit to enjoin the city au- 
thorities from acting under it, though the 


contract contemplated payments which would 
exceed in amount the limit of assessment for 
that purpose ; that the statutory limitation of 
indebtedness applied only to the excess of in- 
debtedness under the contract over the statu- 


tory limit. The contract provided that a water 
‘fund out of the general tax should be devoted 
tohydrant rentals. In Wisconsin,® it was 
held that an eight-year electric light contract 
providing quarterly installment payments will 
not be presumed to violate a charter prohibit- 
ing levying a general tax of two per cent. for 
tity purposes; the charter providing ‘‘the 
tity shall have no power to borrow money or 
fontract any debt which cannot be paid out 
of the revenues of the fiscal year ;’’ the court 
hokling that the city only had to ~rovide for 
and pay a debt, to-wit, the annual payment, 
during any year. In Pennsylvania," that a 
contract involving annual payments increases 
the indebtedness of the corporation by the 
amount of the annual payment. In Missouri,” 


% Atlantic City Water-works Co. v. Atlantic City, 
Atl. Rep. 24, 48 N. J. Law, 878. 

® State v. Mayor, etc. of Crete, 49 N. W. Rep. 272. 

"Merrill Ry. & Lighting Co. v. City of Merrill, 49 
¥. W. Rep. 965, 80 Wis. 358. 

4 Erie’s Appeal, 91 Pa. St. 398. 

® E. St. Louis v. E. St. Louis, ete. Co., 98 Ill. 415. 





the court, though not deciding whether the 
contract there involved could be sustained 
for the entire period of its duration, held, 
that the city was liable for gas already fur- 
nished for, accepted and used by the city 
under the contract with the gas company ; 
but the right to enter into a contract and in- 
cur the indebtedness there incurred seems to 
have been plainly given by legislative act, 
of which the gas company was the benefi- 
ciary. The court held that the thirty-year 
contract there involved, the payments under 
which for the whole term would exceed the 
constitutional limit, was not prohibited by 
the constitution; that the indebtedness cre- 
ated thereby did not extend to the amount of 
the aggregate payments under the contract, 
within the meaning of the constitution, but 
only to the extent of gas furnished and for 
which payments are due. In Iowa® that, 
under a constitutional provision that no mu- 
nicipal corporation shall ‘‘become indebted 
in any manner to an amount exceeding five 
per centum,”’ etc., the issuance of scrip for 


» an aggregate amount greater than allowed by 


the constitution as indebtedness did not cre- 
ate an indebtedness under the constitution; 
it not appearing that there was not sufficient 
money in the treasury to meet the amount of 
scrip involved in the suit, and that the 
amount of the indebtedness incurred would 
be the amount of scrip payable annually, 
when due. The Indiana court, in a well con- 
sidered opinion,* reaches the same corslu- 
sion, holding that a contract for twenty years 
for water supply with annual payments there- 
for, does not create an indebtedness within 
the constitutional provision, except as to 
water furnished and for which a payment is 
due. The court relies largely upon the Iowa 
decisions, remarking that the Indiana and [l- 
linois constitutional provisions upon the sub - 
ject are taken from that of Iowa, though ad- 
mitting that the Illinois courts seem not to 
have followed the Lowa decisions. 

2. Upon the question of binding obliga- 
tion, or what amounts to an indebtedness 
within the meaning of constitutions, and 
charters, or statutes, limiting indebtedness, 
many of the cases already cited under the 
first heading of this article are shown to have 
dealt with this point. It should be borne in 


83 Dively v. City of Cedar Falls, 27 Iowa, 227. See, 
also, Grant v. City of Davenport, 36 Iowa, 396. 
% City of Valparaiso v. Gardner, 97 Ind. 1. 


; 
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mind that the nature of the particular con- 
tract, the provisions of the law, as well as the 
character of the suit, and the situation of the 
parties relative to compliance with, or recog- 
nition of, the contract, have had a very ma- 
terial, and in some cases controlling, influence 
in the decision of the point. In adjudicating 
upon this question, some of the courts, viz: 
Minnesota,® West Virginia,® Illinois,” New 
York,® Indiana,” and Montana, have used 
the terms ‘‘indebtedness,’’ ‘‘liability,’’ ‘‘in- 
cur liability,’’ ‘‘contract any debt,’’ ‘‘be- 
come indebted,’’ ‘‘legal liability,’’ and ‘‘in- 
cur obligations,’ interchangeably, or as _ re- 
ferring to the same character of binding ob- 
ligation, in deciding that a prohibited in- 
debtedness existed in the given case. In an 
Illinois case,*! it was said, in holding that 
there was no indebtedness under the con- 
tract in question, until something had been 
furnished the city under it and a payment 
due therefor, that ‘‘then there is a liability, 
an indebtedness arises, and not before.’’ In 
Iowa,” in passing upon the question whether 
a liability was created when the contract 
there in question was made, the court ob- 
served: ‘‘But the obligation to pay, so far 
as the time of its inception as between the 
parties is concerned, is one thing, and an 
actual indebtedness within the meaning of 
the constitution, quite another.’’ While in 
Indiana* the term ‘‘become indebted”’ in- 
volved in the contract under consideration, 
is thus treated: ‘*The effect of the proposed 
contract is that the city shall be liable for 
water as it is furnished and not before. It 
is not until after the water has been furnished 
that there can be justly said to be a debt.’’ 
And in New York,* in dealing with an execu- 
tory contract with a city, this language is 
used: ‘‘It was, no doubt, an obligation, in 

% Johnson v. Broad of Com’rs, 6 N. W. Rep. 411, 27 
Minn. 64; Rogers v. Comr’s, 59 N. W. Rep. 488; Kiichli 
y. City of Minneapolis, 59 N. W. Rep. 1088. 

36 Spilman v. City of Parkersburg, 14 S. E. Rep. 279, 
35 W. Va. 605. 

37 City of Springfield v. Edwards, 84 Ill. 682; Prince 
v. City of Quincy, 21 N. E. Rep. 768, 105 Ill. 138. 

38 Smith v. City of Newburgh, 77 N. Y. 130. 

39 Sackett v. City of New Albany, 45 Am. Rep. 467, 
88 Ind. 473. 

40 Davensport v. Kleinschmidt, 6 Mont. 502, 18 Pac. 
Rep. 249. 

41 E. St. Louis v. East St. Louis, G. L. & C. Co., 98 
Ill. 415. 

42 Dively v. City of Cedar Falls, 27 Iowa, 227. 


43 City of Valparaiso v. Gardner, 97 Ind. 1. 
44 Weston vy. City of Syracuse, 17 N. Y. 110. 








some sense, from the time the contract was 
entered into, but it was not a debt in the pop- 
ular sense, and certainly not one to which the 
correlative term ‘payment’ could with propri- 
ety be applied.’’ While the federal court 
following the Oregon court,® in deciding 
whether an indebtedness existed, held that the 
contract under consideration, which in terms 


required stated payments to be made but made 


no provision for payment as they fell due, 
‘*necessarily created a debt * * * within 
the meaning of the constitution.’’ But in 
another federal case, which went up from 
Washington,” a similar contract was treated 
in this wise: ‘‘If the money shall be earned, 
the city will avoid an accumulation of debt 
by paying according to the contract; * * * 
while the contract creates a binding obligation, 
it does not create a debt.’’ Turning to the 
authorized definitions of *liability,’’ ‘‘debt” 
or ‘‘indebtedness,’’ we find that Anderson® 
defines liability as follows: ‘Obligation to 
pay money; indebtedness; a debt.’’ Bou- 
vier,” as ‘‘responsibility; the state of one 
who is bound in law and justice to do some 
thing which may be enforced by action.” 
Webster,” as ‘that which one is under obl- 


gation to pay, or for which one is liable 


Specifically, in the plural, the sum of one’s 
pecuniary obligations.’’ Anderson® defines 
debt to be: ‘*Whatever one owes * * * 
a fixed and certain obligation to pay money 


or some other valuable thing, in the present . 


2? 


or in the future ;’’ and further illustrates by 
saying: ‘‘A sum of money promised at @ 
future date is ‘a debt owing,’ and a sum now 
due and payable is ‘a debt due.’ ’’ Bouvier® 
defines indebtedness thus: ‘The state of be- 
ing in debt, without regard to the ability or 
inability of the party to pay the same. * * * 
But in order to create an indebtedness there 
must be an actual liability at the time, either 
to pay then or at a future time.’’ While 
Webster® defines ‘‘indebted’’ as follows: 
‘‘Brought into debt; being under obligation; 
held to payment or acquittal ; beholden.’’ An- 


4> Murphy v. East Portland, 42 Fed. Rep. 308. 

46 Water Co. v. Salem, 8 Oreg. 29. 

47 Walla Walla Water Co. v. City of Walla Walla, 
60 Fed. Rep. 957. 

#8 Dict. of Law, 616. 

49 Law Dic., Vol. 2, p. 39. 

50 International Dic., 847. 

51 Dict. of Law, 315. 

52 Law Dict., Vol. 1, p. 697. 
53 International Dict., 749. 
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derson™ defines conditional or contingent lia- 
bility to be ‘‘one not absolute but depend- 
jing upon an uncertain event ;’’ instancing the 
case of an indorser’s liability to pay a nego- 
tiable note. As bearing upon the question of 
municipal indebtedness in this class of cases, 
an eminent author® on municipal corpora- 
tions should be consulted. It would seem to 
be deducible from the authorities that, unless 


there is something in the language of the 


organic law specially characterizing the in- 
debtedness which may be contracted for by a 
municipality, which clearly permits any debt 
to be contracted which may be provided for 
annually by permissible taxation, either gen- 
erally or through the raising of a special fund 
to which alone the creditor must resort, the 
time contracts of the nature of those treated 
ofin this article should be regarded as in- 
volving indebtedness in the aggregate amount 
of the yearly or other stated payments, with- 
in the meaning of constitutional or legislative 
provisions limiting municipal indebtedness or 
liability; that a given case should, prima 
facie, be regarded as presumptively within 
this general rule; that the mere fact that the 
debt due may be met out of annual revenues 
by taxation is not decisive ; that taxes cannot 
be anticipated to pay current expenses, un- 
less already levied, nor even then in excess 
of legal limits; that where an appropriation 
is required to be made at the time of making 
the contract or incurring the indebtedness, 
such provision is a condition precedent to the 
incurring of any debt, regardless of the limit ; 
that as to whatis an indebtedness or liability 
in the premises, the distinction laid down in 
some cases between indebtedness and liability 
isnot generally recognized, and is contrary 
to the usual and commonly accepted import 
of the latter term as evidenced by decisions 
of the courts and the authorities defining it. 
It was said by Judge Drummond in a federal 
case,” whose language is cited with ap- 
proval by Judge Dillon: ‘‘In all cases of 
contracts to run for years, the authority to 
make them should be clear. It is better that 
all parties should understand there is a limit 
tothe power of municipal bodies in such 


4 Dict. of Law, 616. 

5% Dillon on Mun. Cor., Vol. 1 (4th Ed.), See. 150 187. 
* Garrison v. Chicago, 7 Biss. 480. 

7 Dill. on Mun. Cor., Vol. 1 (4th Ed.), Sec. 131. 





cases.’’ And in the West Virginia case® the 
learned judge writing the opinion says: ‘‘Such 
limitations have been found by experience to 
be necessary to prevent extravagance, or rem- 
edial in their nature, are based on the wise 
policy of paying as you go, and ought, there- 
fore, to be construed and applied to secure 
the ends sought.’’ And speaking of the con- 
stitutional provision there involved, remarks: 
‘*The people must be in earnest about this 
matter, or they would not by their organic 
law have barred out this debt-creating power 
with a triple hedge of safeguards. Its wis- 
dom is unquestioned, and it has found or is 
rapidly finding its way into all State constitu- 
tions.”’ 

A word as to construction of statutes and 
constitutional provisions bearing upon this 
subject. Their language relative to incur- 
ring of municipal debts is imperative, and 
the power to contract is limited accordingly.” 
Negative words in granting power cannot be 
construed to be merely directory.” Prohibi- 
tory statutes must not be interpreted on a 
principle of leniency.’ The grant of power 
must be strictly construed, and doubtful 
clauses as to the extent of the power must be 
decided against it. 


Pierre, S. D. Cuas. E. DeLanp. 


58 Spilman y. City of Parkersburg, 14 S. E. Rep. 
279. 

59 Suth. on Stat. Con., Secs. 454, 459; Bladen v. 
Philadelphia, 60 Pa. St. Rep. 464. 

609 Suth. on Stat. Con., Secs. 454, 574. 

61 Suth. on Stat. Con. Sec. 254. 

62 Desty on Tax. Vol. 1, p. 473; Cooley’s Con. Lim., 
191, 192. 








ELECTIONS — VOTERS — RESIDENCE—DECLA- 
RATIONS—RES GEST.X — WITNESS —COMPE- 
TENCY. 


SHARP v. McINTIRE. 


Supreme Court of Colorado, June 29, 1896. 


1. Const. art. 7, § 1 (Mills’ Ann. St. § 1571), which 
requires a voter to reside in the State six months im- 
mediately preceding an election, to be entitled to 
vote, means an actual settlement within the State, 
adopted as a fixed habitation. 


2. On the issue of residence of voters, declarations 
made by them at the time of voting, in the presence 
of the judges of election, are admissible as a part of 
the res geste. 


8. Where declarations were made through an in- 
terpreter, a witness is competent to testify to such 
declarations only as he understood without the aid of 
the interpreter. 
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At the general election of 1895, in Lincoln 
county, Colo., Robert B. Sharp and Archibald 
McIntire were rival candidates for the office of 
county commissioner of said county. Upon the 
canvass of the votes cast at such election for that 
office, McIntire was elected by a majority of four 
votes, and a certificate of election issued to him. 
His election is contested by Sharp upon the sole 
ground that there were cast in Rush Creek voting 
precinct, No. 5, in said county, nine votes for 
McIntire which were illegal, by reason of the 
lack of the residence qualification of the voters 
casting the same, in this, to wit: that the true 
place of residence of eight of said illegal voters 
—Trinidad Gomez, Nazarus Gallegos, Andreas 
Medina, Victor Anallina, Vincent Garcia, Juan 
Martinez, Antonio Martinez, and Francisco 
Quintana—was at the date of said election in the 
territory of New Mexico, and the true residence 
of one Alario Medina was at the time in Costilla 
county, Colo. It is admitted in the pleadings 
that said votes were cast for McIntire. Trinidad 
Gomez was introduced as a witness on the part 
of contestor. His testimony was to the effect 
that his home, and also that of Francisco Quin- 
tana, Nazarus Gallegos, and Antonio Martinez, 
was at Cerro, N. M., where their wives and fami- 
lies lived; that they came to Lincoln county, 
Colo., in the spring, to work during the summer, 
and at the close of their season’s work returned 
to their homes and families, at Cerro, N. M.; that 
he (Gomez) had been in the habit of so coming 
to Colorado since 1890; that the others had also 
been doing the same for several years; that in 
1895 he came on March 27th, to remain eight 
months; that when he was subpcenaed as a wit- 
ness in the case he was on his way home, having 
received word that his wife was sick; that the 
other parties named had then returned to their 
homes, in New Mexico; that these parties did not 
bring their wives or families to Lincoln county. 
He testified that he did not know Andreas Medina, 
Alario Medina, or Juan Martinez. Sharp was 
sworn in his own behalf, and testified that he 
was appointed watcher and challenger at the 
polls in Rush Creek voting precinct, No. 5, at 
the election on November 5. 1895, and that he 
challenged the above-named parties’ right to 
vote at such election. Upon objection by counsel 
for contestee, witness was not allowed to testify 
to the conversation he had with these parties. 
His counsel thereupon offered to prove by him 
that he (Sharp), at the time these parties ap- 
peared to cast their vote, had the following con- 
versation with them: That when ‘Trinidad 
Gomez, Francisco Quintana, and Nazarus Gal- 
legos appeared at the polls to cast their vote, he 
asked each of them the following question: ‘“Q. 
Are you a married man?”’ That they, and each 
one of them, answered: *‘A. Yes;Lam.’’ That 
Sharp then said to them, and each one of them: 
*«Q. Where do you live?’’ That they, and each 
one of them, answered the said Sharp: ‘A. At 
Cerro, New Mexico.’’ That said Sharp then 





asked them, and each one of them: ‘Q. Where 
do your wife and famiiy live?’? And that they, 
and each one of them, answered said Sharp that 
they lived at Cerro, N. M. He also offered to 
show by this witness that the same conversation 
occurred, in the same interval before they voted, 
with Andreas Medina, Vincent Garcia, Juan 
Martinez, and Antonio Martinez, and that the 
conversations were identically the same, except 
that said voters did not state the name of the 
town, but limited their answers to the fact that 
they and their wives and children lived and re- 
sided in New Mexico. Counsel offered to show 
by the same witness that he had a similar con- 
versation, under similar cireumstances,- with 
Alario Medina, who stated that bis residence and 
the residence of his family was in the San Luis 
Valley, in Costilla county, Colo. Upon objection 
of counsel for contestee this evidence was ex- 
cluded. The determination of the court below 
was adverse to contestor, and in favor of con- 
testee. From this judgment Sharp prosecutes 
this appeal. 

GopparRp, J. (after stating the facts): One 
of the essential qualifications of a voter prescribed 
by our constitution and statute is that he shall 
reside in the State 6 months immediately pre- 
ceding the election at which he offers to vote, in 
the county 90 days, and in the ward or precinct 
10 days. Section 1, art. 7, of the constitution 
(section 1571, Mills’ Ann. St.). The merits of 
this controversy, therefore, depend upon the con- ~ 
struction to be given to the residence qualifica- 
tion thus prescribed. It is contended by counsel 
for contestee that the word ‘reside,’’ as therein 
used, signifies to dwell, abide, or live in the State, 
and that when a person has actually lived in the 
State the specified time he meets this require- 
ment. With this construction of the word we 
cannot agree. We think the residence therein 
contemplated is synonymous with ‘home’ or 
‘‘domicile,’> and means an actual settlement 
within the State, and its adoption as a fixed and 
permanent habitation. and requires, not only a 
personal presence for the requisite time, buta 
concurrence therewith of an intention to make 
the place of inhabitancy the true home, and that 
one who has made a home or domicile in some 
other State or territory, where his family reside, 
cannot, by a sojourn here on business or pleasure, 
however long, without abandoning such former 
domicile, acquire a residence, in the constitu- 
tional and statutory sense. Such is the meaning 
and signification given to the word by the courts 
of other States, when used for a like purpose in 
their constitutions. Fry’s Election Case, 71 Pa. 
St. 302; 5 Metc. (Mass.) 587; French v. Lighty, 9 
Ind. 475; State v. Aldrich, 14 R. I, 171. Ind 
Metc., supra, in answer to a question propounded 
by the house of representatives, the Supreme 
Court of Massachusetts, construing a similar pre- 
vision of their constitution, held that the words 
‘shall have resided’? meant the same as “shall 
have had his domicile, or home,” and that a stt- 
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dent had no right to vote at the place where he 


resided for purposes of education, though he had 
been there more than a year, unless his domicile 
was also there. In Fry’s Election Case, supra, 
Judge Agnew, speaking for the court, said: “No 
one doubts that one domiciled in another State, 
put resident here for a special purpose of busi- 
ness or pleasure, is ineligible to election. * * * 
Itis equally clear that the electors of the State 
are those who have their homes within it, and 
not elsewhere. Their domicile is there, and their 
home is the place where they permanently reside, 


’ and to which they intend to return when away 


from it. Itis also clear that one domiciled in 
another State cannot be an elector here, though 
he be resident here for some temporary purpose, 
or on some special business, and though his stay 
may be prolonged upwards of a year. There- 
fore, when the constitution declares that the 
elector must be a resident of the State for one 
year, it refers, beyond question, to the State as 
his home or domicile, and not as the place of a 
temporary sojourn.’’ We think there can be no 
doubt that, in adopting this constitutional pro- 
vision, the convention intended to adopt it with 
the construction that had theretofore been given 
it. And we think the court below erred in ignor- 
ing, as it evidently did, this necessary qualifica- 
tim of some of the voters challenged. It is 
further urged that the court also erred in exclud- 
ing the alleged declarations of the parties. While 
itis held in some of the authorities that the un- 
sworn declarations of a voter are inadmissible to 
impeach his qualification to vote, when made 
prior or subsequent to the time of voting, upon 
the ground that they are hearsay, and among 
them the case of People v. Com’rs of Grand 
0o.,7 Colo. 190, 2 Pac. Rep. 912, we know of no 
ease that holds that such declarations are inad- 
missible when made concurrently with the act of 
voting, and constitute a part of the res geste. 
Abundant authority is found that upholds the 
admissibility of declarations made under. such 
circumstances. Among them, see City of Beards- 
town v. City of Virginia, 81 Ill. 541; Rucks v. 
Renfrow, 54 Ark. 409, 16S. W. Rep. 6; Patton v. 
Ooates, 41 Ark. 111. In Gilleland v. Schuyler, 9 
Kan. 569, wherein it was held that statements of 
third parties as to the number of times and the 
names under which they voted were hearsay and 
incompetent, and were excluded because relating 


' © past transactions, yet the court say: ‘These 


declarations were not made at the polls by per- 
sons conducting the election, and so as to make 
part of the res geste; nor do they accompany a 
Principal fact which they serve to qualify or ex- 
plain.” We think, therefore, that the declara- 


tions sought to be introduced in evidence in this 
case, having been made at the immediate time of 
Voting, in the presence of the judges of election, 
were admissible, if properly proven; and the 
court erred in excluding them on the ground, 
solely, that they were hearsay. It appears that 
the conversation had with some of the parties 











was through an interpreter, and their answers 
were in Spanish. The witness, therefore. was 
competent to testify only to such declarations as 
he understood without the aid of an interpreter. 
For the foregoing reasons the judgment of the 
county court is reversed, and the cause remanded. 
Reversed and remanded. 


NorTe.—In almost all cases, outside of attachment 
statutes, the words “‘residence” “inhabitancy,”’ ‘‘citi- 
zenship” and “‘domicile” are convertible synonymous 
terms. See note to Berry v. Wilcox, 48 Amer. St, 
Rep. 711,6 Amer. & Eng. Encyclopedia of Law, 
275. The difference in meaning between the words 
“residence” and “domicile,” when applied to attach- 
ment laws and bankruptcy statutes, is pointed out in 
notes to Frost v. Brisbin, 32 Amer. Dec. 427, and Ring- 
gold v. Barley, 59 Amer. Dec. 111, and consists in the 
fact that within the meaning of such laws “‘domicile”’ 
and “residence” are not convertible terms; for dom- 
icile may be in one place and residence for the time 
being in another. The term residence signifies place 
of habitation and bas not the same idea of perma- 
nency as that expressed by the term ‘“‘domicile,” as 
used by European writers, but conveys the same idea 
as that word, as used by Judge Story, who defines it 
as “the place where a person’s habitation is fixed 
without any present intention of removing there- 
from,” which definition is adopted by the Supreme 
Court of Pennsylvania. Hindman’s Appeal, 85 Pa. 
St. 466. In Pennsylvania also it is said, residence in 
the constitution means the same as domicile—the 
place where a man establishes his abode, makes the 
seat of his property, and exercised civil and political 
rights. Chase v. Miller, 41 Pa. St. 403. In Illinois, 
residence is defined to be a “permanent abode.” 
Johnson v. People. 94 Ill. 505. In Georgia itis held 
that a man’s residence is where his family perma- 
nently resides, though he may be boarding and doing 
business in another place. Cunningham v. Maund, 2 
Ga. 171. In the absence of statutory provisions the 
residence of a married man for voting purposes does 
not necessarily depend upon that of his family. Lask 
v. United Stafes,1 Pinney (Wis.), 77. Residence is 
to have a permanent abode for the time being as dis- 
tinguished from “mere locality of existence.” Long 
v. Ryan, 30 Gratt. (Va.) 718. Going into a place for a 
particular purpose with an intention to return to the 
place from which one came when the purpose is ac- 
complished will not give the person a residence or a 
right to vote. Vanderpoel v. O’Hanlon, 53 Iowa; 
People v. Peralta, 4 Cal. 175. A person may gain a 
residence for the purpose of voting though he is in 
the military or naval service of the United States, and 
provided it is shown that such person intends to 
make his residence at the place where he is stationed 
he may become a voter there. Ames v. Duryea, 6 
Lans. (N. Y.) 155. A pauper residingin an alms- 
house neither gains a residence therein nor loses his 
old ‘residence by virtue of the mere fact of his resi- 
dence at the almshouse; but the weight of authority 
seems to be that the mere fact of dwelling at the alms- 
house does not prevent a pauper having no family 
elsewhere from gaining a residence in the district 
where the almshouse is situated. Dale v. Irwin, 78 
Il. 170; Clark vy. Robinson, 88 Ill. 498; Sturgeon v. 
Korte, 34 Ohio St. 525. Butin New York it was held 
that an inmate of asoldier’s home, who could not 
suppor himself, could not gain a residence. Silvey 
v. Lindsay 13 N. E. Rep. 444. The home of a person 
is more or isss stable, according tothe character of 
his occupation and the proper rule should be to find 
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out whether « person has any other perspective home 
to which he expects to go at any specified time. See 
6 Am. & Eng. Ency. of Law, p. 277. There have been 
a large number of cases involving the right of a 
student to vote in the precinct in which they reside 
while in attendance upon institutions of learning. In 
the absence of statute it would seem that if the student 
has a family and property and disposes of his prop- 
erty and removes his family from his last place of 
residence, not intending to go back, and determines 
to stop atthe college town for either an indefinite 
time or for a definite time, with no intention of going 
to any particular place when he leaves the college 
town, he should be considered a resident of the town 
in which the college is situated. Going toa public 
institution and residing there solely for the purpose 
of education, will not of itself give the student the 
right to vote there, but his right to vote would de 
pend upon all the circumstances connected with his 
residence. See Putnam v. Johnson, 10 Mass. 408; 
Granby v. Amherst, 7 Mass. 1; Berry v. Wilcox 
(Neb.), 48 Am. St. Rep. 717, where the subject is ex- 
haustively treated ina note, where all the later au- 
thorities on the subject of residence for the purpose 
of voting are reviewed. The above case of Berry v. 
Wilcox will also be found in 40 Cent. L. J. 264. 

Late Cases on the Subject —One who moves to an- 
other State to get work, and would have remained 
there permanently had he kept his job, loses his 
former residence, within the meaning of the election 
laws, though he did not vote in such other State, and 
returned from it after afew months. Blankenship 
v. Israel (Lil.), 24 N. E. Rep. 615. Where a man who 
has acquired a domicile in Kansas returns to his 
former home in Illinois, stating at the time that he 
intends to return to Kansas, but remains in Illinois 
for several years, without repeating his statement, 
and votes at several elections there during different 
years, it sufficiently appears that he has abandoned 
his intention of returning, and reacquired a domicile 
in Illinois. Moffett v. Hill (Ill.), 22 N. E. Rep. 821. 
An unmarried railroad engineer ran each afternoon 
from Quincy to Hannibal, returning the next morn- 
ing. He took his meals at Quincy, and had his wash- 
ing done there, but he slept at Hannibal, where he 
had a furnished room, which he called his home. 
Held, that he had no “permanent abode” at Quincy 
entitling him to vote there. Behrensmeyer v. Kreitz 
(Ill.), 26 N. E. Rep. 704. Appellee, after reaching 21 
years of age, went from his home, in Harford county, 
to Baltimore, and entered Morgan College, where he 
lived for 7 years, except during vacations, when he 
was employed as a waiter at various summer resorts. 
During this time he supported himself by his own 
efforts, and once a year visited his mother at his old 
home in Harford county, remaining each time two or 
three days. Several years after entering college he 
procured a transfer of his registration as a voter from 
Harford county to Baltimore, and has voted there 
ever since. Held that, under Const. Md. art. 1, Sec. 
1, prescribing the qualifications of voters, he was a 
“resident” at the college, and was entitled to regis- 
tration in the precinct in which it was situated. 
Shaeffer v. Gilbert (Md.), 20 Atl. Rep. 434, 73 Md. 66. 
Where a man moves from Illinois to another State in 
the spring of one year, and returns with his family in 
April of the following year, without having voted or 
having done any act from which it might be inferred 
that he acquired a residence there, and he declares 
that he had no intention of staying there, he does not 
thereby lose his residence in Illinois. Carter v. Put- 
nam (Ill.), 30 N. E. Rep. 681. Where an unmarried 





man carried on his business in a town, claims that ag 
his residence, and declares his intention of continy. 
ing his residence there, the fact that he and his father 
lease property in another town, to which his father 
moves, and that he goes there to sleep, and often to eat, 
is not sufficient to change his residence to the latter 
town. Carter vy. Putnam (Ill.), 30 N. E. Rep. 681, 
Where a person living in one township rents a farm 
in another township, and moves thereon his corn. 
plows, chickens, and a cupboard, and afterwards 
goes with his family to live on the farm, his residence 
thereon does not begin until he and his family move 
tothe farm. Carter v. Putnam (IIll.), 30 N. E. Rep, 
681. An instruction that where a married man 
comes to a county not intending to become a resident, 
but to conduct a newspaper till after the election, 
and then go away, having left his family in such other 
county, he was not entitled to vote unless his family 
came to the county 90 days before the election, is not 
erroneous as against the party who alleges that such 
person was a legal voter. Merrell v. Whitmire (N. 
C.),15 8. E. Rep. 3, 110 N. C. 867. Under Comp, 
Laws 1884, Sec. 1214, providing that a citizen to be en- 
titled to vote must be a resident of the territory and 
county for a certain time “immediately preceding the 
election,” a person formerly residing therein does not 
forfeit his right to vote by absence from the territory 
during such time, when his intention to change his 
residence is not shown. Berry y. Hull (N. M.), 30 
Pac. Rep. 936. An absence which the party all the 
while intended as merely temporary, to be and actu- 
ally followed by resumption of the former residence, 
will not be considered an abandonment of the former 
residence. Tullos vy. Lane (La.), 12 South. Rep. 508, 
Under Const. art. 2, Sec. 3, providing that ‘“‘for the 
purpose of voting, no person shall be deemed to have 
gained or lost a residence by reason of his presence or 
absence while a student at a seminary of 
learning,’’ where one on going to college abandons his 
previous home, he is not debarred from gaining & 
residence at the place of the college, during the time 
he is astudent there. Jn re Ward, 20 N. Y. S. 606, 2 
Abb. N. C. 187; Jn re Robinson, Jd. Under Const. 
art. 7, Sec. 5, providing that no elector shall be deemed 
to have gained or lost a residence ‘‘while kept at any 
almshouse or other asylum at public expense,” a per- 
son who becomes an inmate of a soldiers’ home gains 
no residence in the municipality where the bome is 
located, whatever may be his intention on entering it. 
Hooker, C. J., and Long, J., dissenting. Wolcott v. 
Holcomb (Mich.), 56 N. W. Rep. 887, 97 Mich. 361. In- 
mates of the Soldiers’ Home, admitted from other lo- 
calities, are not entitled to vote at the precinct in 
which the home is located. Wolcott v. Holcomb 
(Mich.), 56 N. W. Rep. 837, followed; People v. 
Hanna (Mich.), 57 N. W. Rep. 788, 90 Mich. 515. An 
inmate of the veterans’ home, whose intention is to 
stay there as long as he lives, is a resident of the pre- 
cinct in which the home is located, .and qualified to 
vote as such, though he became an inmate of the 
home solely because of his indigent circumstances. 
Stewart v. Kyser, 39 Pac. Rep. 19, 105 Cal. 459 
Where a veteran becomes an inmate of the veterans’ 
home with the intention of making it his permanent 
residence, the fact that he is supported at public ex- 
pense does not prevent him from voting in the pre- 
cinct where the home is located, though Const. art. 2, 

Sec. 4, provides that for the purpose of voting no per 

son shall be deemed to have gained or lost a residence 

while kept at any almshouse or other asylum at pub- 

lic expense. People v. Holden, 28 Cal. 137, followed; 
Stewart v. Kyser (Cal.), 39 Pac. Rep. 19, 105 Cal. 459. 
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Under Const. art.2, Sec. 3, providing that, for the 
purposes of voting, no person shall be deemed to 
have gained or lost a residence by reason of his pres- 
ence or absence while a student of any seminary of 
learning, he does not by rooming, while a student, in 
aseminary, gain a right to vote in the election district 
in which it is situate, but acquisition of a residence in 
the district must be not only intended, but accom- 
plished, wholly outside his student character. In re 
Goodman (N. Y. App.), 40 N. E. Rep. 769, 146 N. Y. 
284; Appeal of Bainten, Jd. Under Const. art. 2, Sec. 
3, providing that, for purposes of voting, no person 
shall be deemed to have gained a residence while a 
student in any seminary of learning, it is immaterial 
that a student has no other domicile than such semi- 
nary. Fellett, J., dissenting. Goodman v. Bainton, 
31N. Y. S. 1043, followed: Jn re Garvey, 32 N. Y.S 

689, 84 Hun, 611; Jn re Meizer, Jd. 








CORRESPONDENCE. 
SURVIVAL OF ACTION UNDER CIVIL DAMAGE LAW. 
To the Editor of the Central Law Journal: 

Does an action for civil damages, under the dram- 
shop acts of the various States, and especially the one 
of Illinois, survive the death of the defendant? I 
have been to considerable labor to find a decision on 
the subject but without success. Perhaps some sub- 
scriber of the CENTRAL LAW JOURNAL knows of an 
authority on the subject which might be of a service 
to me. C. A. V. 








BOOK REVIEWS. 


AMERICAN STATE REPORTS, VOL. 49. 

This volume contains the reports of many valuable 
cases, some of which are accompanied by exhaustive 
notes. We call attention especially to Jn re Walkerly 
(Cal.), where the subject of the rule against perpet- 
uities is thoroughly discussed, and all the authorities 
reviewed. Taylor v. Bleakley (Kas.), on subject of 
distinguishing marks on ballots, which has especial 
value at this time; Barnes v. Shreveport City R. R. 
Co. (La.), where will be found a long note on subject 
of negligence in dealing with children; Powell v. 
Koehler (Ohio), on subject of the disability of one of 
Several parties to an action or proceeding. The 
American State Reports are edited by A. C. Freeman, 
whose judgment in the selection of cases for publica- 
tion and ability in the preparation of notes cannot be 
too highly commended. Published by Bancroft-Whit- 





hey Co., San Francisco. 











BOOKS RECEIVED. 


Handbook on the Law of Persons and Domestic Re- 
lations. By Walter C. Tiffany. St. Paul, Minn. 
West Publishing Co. 1896. 


ATreatise on the Modern Law of Contracts, includ- 
cluding a full Consideration of the Contracts and 
Undertakings of Public and Private Corporations, 
as determined by the Courts and Statutes of En- 
gland and the United States. By Charles Fisk 
Beach, Jr., Author of “Public Corporations,” 
“Private Corporations,” “Insurance,” “Receiv- 
ers,” “Modern Equity Jurisprudence,” ‘Modern 
Equity Practice,” ‘Wills,’ “Injunctions,” ‘‘Con- 
tributory Negligence,” etc. In two volumes. 
Indianapolis and Kansas City. The Bowen-Merrill 
Company. 1896. 











WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 
Recent Decisions, and except those Opinions in 
which no Important Legal Principles are Dis- 
cussed of Interest to the Profession at Large. 
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1. ADMINISTRATION — Ancillary Administrators.— 


Where the domiciliary administration of a decedent is 
in another State, but an ancillary administratrix has 
been duly appointed in California, the latter may re- 
cover from the general administrator possession of a 
certificate of deposit in a California bank, belonging 
to the estate, of which payment has been refused, on 
which the general administrator cannot maintain suit 
in California, it being a paramount object of an ancil- 
lary administration to collect local debts due the es- 
tate.—MCCULLY V. COOPER, Cal., 46 Pac. Rep. 82. 

2. ADVERSE POSSESSION—Payment of Taxes.—Under 
Code Civ. Proc. § 325, making the payment to taxes by 
an adverse holder an essential element to establish 
title by adverse possession, where a complaint alleged 
title by adverse possession to a strip of ground in dis- 
pute between the owners of adjoining lots, a judgment 
for plaintiff is not supported by a finding that plaint- 
iff paid taxes on her lot, in the absence of a finding 
that the strip in dispute was a part of such lot.— 
EBERHARDT V. COYNE, Cal., 46 Pac. Rep. 84. 

3. APPEAL—Decision — Construction.—Where a judg- 
ment is reversed on appeal, and remanded for a new 
trial,the holding of the appellate court on a question 
of fact, based on the evidence in the record, is not con- 
clusive as to such question on a subsequent trial on 
new evidence; hence it is error for the trial court to 
take it from the jury, and determine it as a matter of 
law.—ROBINSON V. THORNTON, Cal., 46 Pac. Rep. 79. 

4. APPEAL — Review. — A judgment cannot be re- 
viewed for errors assigned on rulings made during the 
trial in excluding evidence, unless the record shows 
that after verdict a motion for a new trial was made 
and overruled, and proper exception was taken 
thereon.—TOWN OF BRIDGEWATER V. ALLEMONG, Va., 
258. E. Rep. 595. 

5. APP£AL—Time and Manner of Perfecting.—Under 
Rev. St. § 3039, limiting the time for taking an appeal 
to two years from the entry of judgment, and section 
3049, providing that “the appeal shall be deemed taken 
by service of the notice of appeal, and perfected by 
serving the undertaking for costs, or the deposit of 
money instead, or the waiver thereof as herein pro- 
vided,” the appellate court is without jurisdiction un- 
less an appeal is perfected, as therein required, within 
the two years.—MUNK V. ANDERSON, Wis., 68N. W. 
Rep. 407. 

6. ARCHITECTS—When Entitled to Fees.—An archi- 
tect employed to prepare plans and specifications for 
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a building, and furnish an estimate of the probable 
cost, is not, upon submitting the same, entitled to his 
fees, unless the building can be erected at a cost rea- 
sonably approximating that stated in such estimate.— 
FELTHAM V. SHARP, Ga., 25S. E. Rep. 619. 

7. BANKS — Payment of Stolen Check.—It was the 
custom of a grain dealer, doing business at a place by 
an agent, to furnish the agent with checks on a bank, 
signed in blank, to be also signed by the agent when 
used in payment for grain. Such a check, after hav- 
ing been signed in blank by both principal and agent, 
was stolen and filled out by athird person, and was 
presented to and paid by the bank: Held that, as be- 
tween the customer and the bank, the customer was 
liable for the loss.—SNODGRASS V. SWEETSER, Ind., 44 
N. E. Rep. 648. 

8. BOUNDARIES — Lands—Division Line.—Where one 
of adjoining owners conveys his land to a third per- 
son, the location of the division line must be deter- 
mined by the facts and conditions existing at the time 
of the conveyance, and cannot be subsequently shifted 
by an agreement to which all persons interested in the 
lands are not parties.—DONALDSON V. RALL, Tex., 378. 
W. Rep. 16. 

9. CARRIERS OF GOODS. — Plaintiffs, in Paris, ad- 
vanced money upon goods in transit to this country, 
taking a trust receipt, whereby the consignees agreed 
to hold the merchandise on storage as plaintiffs’ prop- 
erty until the loan was repaid or otherwise provided 
for. Plaintiffs thereafter voluntarily put the bills of 
lading, indorsed in blank, into the hands of persons 
who obtained advances on them from defendants, in 
Philadelphia, who were ignorant of plaintiff’s claim: 
Held that, independently of statute, the bills of lading 
were so far negotiable that defendants were entitled 
to hold the goods as against the claim of plaintiffs.— 
MUNROE V. PHILADELPHIA WAREHOUSE CO., U.S. C. C. 
(Penn.), 75 Fed. Rep. 545. 


10. CARRIERS OF GOoDs—Connecting Carriers.—Un- 
der Rev. St. 1879, arts. 4175, 4176, 4288, 4251, 4255, which 
provide that railroads which cross each other shall be 
connecting lines; that each of the roads thus con- 
nected must carry to and from,and deliver at, such 
points of connection, all freight destined to such 
points or to points on the line of the other connected 
road, and interchange business on rates prescribed by 
the State commission,—a railroad company is bound 
to accept goods destined toa point beyond its line, 
consigned to or routed overa particular connecting 
carrier, with whom it interchanges business, and to 
carry them to the point of connection, and there de. 
liver them to the second carrier, to be carried by the 
latter on to their destination.—INMAN V. ST. Louis S. 
W. R. Co., Tex.,37S. W. Rep. 37. 

11. CARRIERS OF GOODS — Contract of Shipment— 
Damages.—Damages recoverable for a breach of con- 
tract of carriage must be such as might reasonably 
have been contemplated by the parties at the time the 
contract was made, and, where the carrier is not noti- 
fied by the shipper, at the time of the delivery, of the 
character of the goods or of the purpose of the ship- 
ment, it is not liable for damages resulting from a de- 
lay in shipment; nor will a subsequent notice, given in 
time to prevent adelay, of the nature of the goods, 
and that special damages will result from delay, 
modify the contract, or render the carrier liable for 
such damages.—BRADLEY V. CHICAGO, M. & ST. P. Ry. 
Co., Wis., 68 N. W. Rep. 410. 

12. CARRIERS OF PASSENGERS — Negligence. — In an 
action by a woman against a railroad company for 
personal injuries, it appeared that at a junction of two 
railroads defendant had a platform, but no buildings, 
at which passenger trains stopped; that plaintiff, her 
sister, and the latter’s small children went to the plat- 
form ona dark night, where her sister intended to 


take defendant’s train; that her sister sat on the edge - 


of the platform, holding one of the children; that the 
other asked plaintiff to hold her; that plaintiff thought 
she could step off the platform and sit down on the 





side of it; that she attempted to step down about three 
feet from her sister; that the distance to the ground 
was about four feet, and she fell; and that where they 
went on the platform it was nearly on a level with the 
ground: Held, that whether plaintiff was guilty of 
contributory negligence was a question for the jury,— 
Missouri, K. &T. Ry. Co. v. Turvey,I. T., 878. w, 
Rep. 52. 

13. CHATTEL MORTGAGE—Prior Lien.—In an action to 
foreclose a chattel mortgage, defendant cannot, under 
an allegation merely that he has a superior lien under 
another mortgage pleaded, prove that, though the 


property described in plaintiff's mortgage was not — 


covered by the description in the alleged superior 
mortgage, a verbal agreement was made after execn- 
tion of the latter that such property should be subject 
to its lien in place of certain property therein de. 
scribed.—W YNNK V. ADMIRE, Tex., 37S. W. Rep. 33, 
14. CONSTITUTIONAL LAW—Employment—Preference 
to Veterans.—Acts 1896, ch. 517, § 2, giving to veterans 
in the army or navy of the United States during the 
Civil War, who have passed the civil service examina- 
tion, preference in appointments to government offices 


or employments, is constitutional.—OPINION OF THE — 


JUSTICES, Mass., 44 N. E. Rep. 625. 

15. CONSTITUTIONAL Law—Police Power—Drainage.— 
The legislature has no power, under the constitution, 
to enact a law authorizing one person to improve his 
own lands, or lands, of another, by draining them or 
otherwise, and compel the persons benefited to pay 
therefor, unless the public is also benefited thereby.— 
GIFFORD DRAINAGE DIST. V. SHROER, Ind., 44 N, E. 
Rep. 636. 

16. CONTRACT—Breach.—In an action for breach ofa 
contract whereby defendants sold their house-moving 
appliances to plaintiff, together with the good willof 
the business, and agreed not to compete with him 
thereafter in said occupation at that place, a finding 
that within afew days after the sale defendants, in 
violation of their contract, bought new tools and went 


into competition with plaintiff:for work in said busi- — 


ness, and performed contracts for house moving, and 


were taking contracts and moving houses in said city 


up to date, etc., is sufficient to show a breach of con- 
tract.—VAN VALKENBURGH V. DEAN, Ind., 44 N. E. Rep, 
652. 

17. CONTRACT — Construction.—Defendant agreed to 
pay plaintiff all over a certain sum for which plaintiff 
might sell certain patent rights owned by defendant. 
Plaintiff negotiated a sale, conditioned that the pur- 
chaser might, at his election, rescind the sale, and re- 
ceive back the purchase price with interest: Held 
that, where the purchaser elected to rescind the sale 
without connivance of defendant, plaintiff was not en- 
titled to any commission.—PaPkE Vv. ROMEY, Ind., 44N. 
E. Rep. 654. 

18. CONTRACT OBTAINED BY IMMORAL MEANS — AC- 


counting.—The facts that parties have, by immoral’ 


means, obtained an award ofa joint contract with & 
city for the construction of a public improvement, 
will not prevent one of them from maintaining a suit 
against the others for his share of the profits made by 
performance of the contract.—MCMULLEN Vv. HOFFMAS#, 
U.S. C. C. (Oreg.), 75 Fed. Rep. 547. 

19. CONTRACT — Parol — Evidence. — In an action for 
breach of a contract, a part only of which has been re 
duced to writing, plaintiff should allege execution of & 
parol agreement.—AMERICAN BRIDGE & CONTRACT 00. 
Vv. BULLEN BRIDGE CoO., Oreg., 46 Pac. Rep. 138. 

20. CoNTRACTS—Construction.—The mortgagee gavé 
the mortgagor permission to cut timber from the 
mortgaged premises for sale, provided the ‘‘avails” of 
the timber were turned over to be applied on the 
mortgage note: Held, that the mortgagee, where the 
timber cut was sold to a solvent corporation, was not 
bound to accept, in payment on the note, an order 
drawn by the mortgage on the corporation forthe 
price of the timber and accepted by the corporation.— 
HALL Vv. APPEL, Conn., 35 Atl. Rep. 524. 
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21. CONVERSION — Purchaser from Joint Owner.—A 
gale of property by one of two joint owners does not 
constitute a conversion of the interest of the other 
owner by the purchaser.—WORSHAM V. VIGNAL, Tex., 
#78. W. Rep. 17. 

2. CORPORATIONS — Creation of Corporation or 
License of Foreign Corporation.—Act Ky. April 8, 1880, 
entitled ‘‘An act to incorporate the L Railway Com- 
pany,” and providing ‘‘thatthe L Railway Company, 
acorporation organized under the laws of the State of 
Indiana, is hereby constituted a corporation, with 
power to sue, contract, to have and use a common 
seal, with the power incident to corporations, and au- 
thority to operate a railroad” (authorizing the com- 
pany to purchase real estate for depot purposes, to 


* gonnect with railroads, and build connecting lines, to 


issue bonds, and secure payment thereof by mortgage 
on its corporate rights and franchises), is not a mere 
leense of the Indiana corporation, but creates a 
Kentucky corporation, though no provision is made 
for stock or internal goverument of the new corpora- 
tion.—LOUISVILLE TRUST CO. V. LOUISVILLE, N. A. & 
€.R. Co., U. 8. C. C. of App., 75 Fed. Rep. 433. 


2. CORPORATIONS — Insolvency. — An excess of lia- 
bilities over assets will not alone vitiate a security 
given by a corporation to a general creditor, so long 
as the corporation is a going concern; but when such 
security covers practically all its property, and the ef- 
fect is to wind up its affairs in such a manner as to 
secure a preference to the creditor secured, the giving 
of such security is an overt act of insolvency, anda 
court of chancery is authorized to set the conveyance 
aside, and take charge of the assets of the corporation 
for the equal benefit of all its creditors.—ALLISON Vv. 
BRADT PRINTING Co., Tenn., 37S. W. Rep. 10. 


2%. CRIMINAL EVIDENCE—Forgery.—In a prosecution 
for forging and uttering a check, the admission in evi- 
dence of the certificate of protest of the check, while 
erroneous, was not prejudicial, where the fact of non- 
payment of the check was admitted.—PEOPLE Vv. 
WHITEMAN, Cal., 46 Pac. Rep. 99. 


2%. CRIMINAL Law — Assault.—The cause of action 
alleged in a complaint (an unlawful and malicious as- 
sault with a revolver) is not supported by a special 
verdict thatthe revolver was not aimed or presented 
at plaintiff when discharged, or immediately there- 
after, and that defendant discharged the same with the 
intention of frightening plaintiff, but without intend- 
ing tv do him bodily harm.—DEGENHARDT V. HELLER, 
Wis., 68 N. W. Rep. 411. 

2%. CRIMINAL Law — Breach of Peace — Opprobrious 
Words.—The mere fact that opprobrious words, tend- 
ing to cause a breach of the peace, spoken to another, 
are themselves true, is not a legal provocation for 
their use. In other words, the fact that aman is a 
liar or athief is not of itself alone a legal justifica- 
tion for telling him so.—DYER V. STaTE, Ga, 25S. E. 
Rep. 609. 


2. CrariminaL Law—Howmicide—Resistance of Arrest. 
—The fact that a fugitive from justice isin u state 
ofarmed hostility to, and in apparent defiance of, the 
lawful authorities, may be proved upon his trial for 
an alleged murder of one authorized to arrest him, 
though this fact was unknown to the deceased, if upon 
such trial it was a vitally important issue whether the 
accused was resisting a lawful attempt to arrest him, 
or in good faith making a defense against an unlawful 
assault upon himself. The evidence in question could 
hot, of course, illustrate the conduct of the deceased, 
but wus relevant as a fact or circumstance throwing 
light upon the conduct and motives of the accused at 
thetime of the homicide.—SMALLS V. STATE, Ga., 258. 
E. Rep. 614. 

%. CriminaL Law — Judgment.—On a conviction un- 
der an indictment charging the making and passing of 
&fictitious check with intent to defraud (Pen. Code, § 
6), it is error to enter judgment of conviction of 
Ty (section 470), though the penalty is the same 








for both offenses.—PEOPLE V. EPPINGER, Cal., 46 Pac. 
Rep. 97. 

29. CRIMINAL PRACTICE — Disturbance of Congrega- 
tion—Indictment.—Sand. & H. Dig. § 1541, makes it an 
offense to maliciously disturb any congregation by 
acting in any way that is calculated to disturb such 
congregation: Held,that an indictment alleging that 
defendant disturbed the congregation by laughing and 
talking, etc., without averring that the acts or con- 
duct was calculated to produce a disturbance, was 
fatally defective.—STATE V. BOOE, Ark., 378. W. Rep. 
47. 

30. CRIMINAL PRACTICE — Indictment — Finding and 
Presentment—Presumptions.—When the record proper 
shows by minute entry that the grand jury came into 
open court, and returned an indictment for murder 
against the accused, and there follows in the record an 
indictment for murder in proper form, signed by the 
State attorney, indorsed “A true bill,” and signed by 
the foreman of the grand jury, and marked ‘‘ Filed” in 
open court by the clerk, sufficient record evidence 
exists of the finding and presentment in open court of 
aproper indictment against the aceused.—OLIVER V. 
STATE, Fla., 20 South. Rep. 803. 

81. CURTESY—Separate Estate.—The authority con- 
ferred by Code, § 2518, on a married woman, to devise 
her separate estate, is equivalent to express powe. so 
to devise in the instrument creating the estate, in the 
absence of any provision therein tothe contrary.— 
KIRACOFE V. KIRACOFE, Va., 258. E. Rep. 601. 

82. DEED OF GIFT—Effect of Reserved Power of Revo- 
cation.—An instrument which purports to be a deed, 
uses the language ordinarily employed in deeds, con- 
veys a present interest to trustees named, and is exe- 
cuted and acknowledged as a deed, is a deed, notwith- 
standing the reservation ofthe power of revocation, 
modification, or substitution of the trusts, the same to 
be exercised within 15 years from the date ofthe in- 
strument.—PRESIDENT, ETC., OF BOWDOIN COLLEGE V. 
MERRITT, U.S. C. C. (Cal.), 75 Fed. Rep. 480. 

33. DESCENT — lllegitimate Children — Acknowledg- 
ment by Father.—The legal relationship created by 
Rev. St. 1894, § 2631 (Rev. St. 1881, § 2476), which declares 
that,“if aman shall marry the mother ofa bastard 
child and acknowledge it as his own, such child shall be 
deemed legitimate,” cannot be contradicted by proof 
that the person making the acknowledgment did not 
beget the child.—Binns Vv. Dazey, Ind., 44N. E. Rep. 
644. 

34. DESCENT — Marriage between White Person and 
Indian.—Comp. Laws’ 1877, ch. 30, §3, declaring mar- 
riages between white persons and Indians illegal and 
void, renders void a marriage between a white man 
and an Indian woman, contracted on an Indian reser- 
vation within the territory, in accordawce with the 
law ofthe tribe of which the woman was a member, 
though followed by cohabitation on the reservation; 
hence achild of the union*has noright of heirship 
from the father.—IN RE WALKER’sS ESTATE, Ariz., 46 
Pac. Rep. 67. 

385. ELECTIONS AND VOTERS—Ballots.—The writing by 
a voter, on his ballot, of the party designation of a 
candidate, afterthe name, which he has also written 
in, does not constitute a distinguishing mark which 
invalidates the ballot.—JENNINGS V. BROWN, Cal., 46 
Pac. Rep. 77. — 

86. ELECTIONS — Ballots — Markings.—Under Austra- 
lian Ballot Law 1891, p. 143, providing that when a 
cross is marked in ink against a party device, indicat- 
ing a vote for the entire set of candidates, and also 
another cross in ink against one or more named in an- 


. other list, such ballot shall only be invalid as to any 


officer so doubly marked, a ballot so marked cannot 
be counted for either candidate for the office so doubly 
marked.—HEISKELL v. LANDRUM, Colo., 46 Pac. Rep. 
121. 

87. Equity—Action to Settle Partnership.—While in- 
dividual claims existing in favor of one member of a 
partnership against another after dissolution are not 
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a subject of statutory set-off or counterclaim in an ac- 
tion by the debtor for an accounting and settlement of 
the partnership business, yet, where the plaintiff asks 
judgment against the defendant for the amount found 
due him on such settlement, and plaintiff is shown to 
be insolvent, the court may, under its general equity 
powers, independently of statute, permit the defend- 
ant to plead his demands as an equitable set-off, and 
apply any sum found due plaintiff from the partner- 
ship totheir payment.—PENDELTON V. BEYER, Wis., 
68 N. W. Rep. 415. 


38. EQuiTy — Rescission of Contract.—A conveyance 
of property by a father to his married daughter on an 
agreement, made by her alone, to pay his indebted- 
ness and support him during life, which agreement 
cannot be enforced because of the daughter’s covert- 
ure, will not be rescinded at the suit of the grantor, 
where the grantee has expended money in the pay- 
ment of his debts, and has in good faith complied with 
the agreement to the time of bringing suit.—GRAVES 
v. GEORGE, Ky., 37S. W. Rep. 59. 


39. EVIDENCE—Relevancy.—On the trial of an issue 
as to whether the defendants were the owners of cer- 
tain money loaned by them, andthe notes taken there- 
for, payable to certain banks, the defendants offered 
in evidence certain conversations and correspondence 
between them and the banks, tending to show that the 
money and notes were the property of such banks, 
and that the defendants, in making the loan, acted 
simply as loan brokers for the banks: Held, that such 
evidence was competent and relevant, and its exclu- 
sion was error.—FREDIN V. RICHARDS, Minn., 68 N. W. 
Rep. 402. 

40. FEDERAL CourTs — Jurisdiction — Citizenship of 
Trustees.—The federal court in Rhode Island has juris- 
diction of a suit brought by a trustee, a citizen of New 
York, whose cestui que trust is acitizen of Rhode Island, 
against acitizen of Rhode Island, where the contro- 
versy relates to the possession or the title to lands in 
that State, and does not affect the relation of the 
trustee with his cestui que trust.—GRISWOLD V. BACHEL- 
LER, U.S.C. C. (R.I.), 75 Fed. Rep. 470. 

41, FORCIBLE ENTRY AND DETAINER — Variance.—In 
an action for forcible entry and detainer, where the 
complaint alleged that defendants entered on the 
premises July 14th, andthe proof wasthat they en- 
tered June 26th, there was no material vuriance.— 
AMADOR GOLD MINE V. AMADOR GOLD MINE, Cal., 46 
Pac. Rep. 80. 

42. FRAUDULENT CONVEYANCES—Evidence.—Where a 
wife has knowledge that a conveyance made to her 
by her husband is intended to defraud his creditors, 
and accepts it for the purpose of protecting the prop- 
erty from their demands, the conveyance will not be 
protected, though a full consideration is paid.—HOFF- 
MAN V. HENDERSON, Ind., 44N. E. Rep. 629. 


43. GARNISHMENT — Situs of Debt—Place of Payment. 
—Where money deposited in a bank by a non-resident 
is payable over the bank counter, the situs of the debt, 
for the purpose of garnishment, is at the place of de- 
posit.—MCBEE V. PURCELL NaT. BAaNnK,I. T.,37 S. W. 
Rep. 55. 

44. HigHwars — Creation by User.—Under Burns’ 
Rev. St. 1894, § 6762 (Rev. St. 1881, § 5035), providing that, 
when a way has been used by the public for 20 years, 
it shall be deemed a public highway, the uninterrupted 
use of a road for such time, whether with the owner’s 
consent, or over his objection, constitutes it a public 
highway.—BROWN V. HINES, Ind., 44 N. E. Rep. 655. 


45. HigHways—Negligence — Proximate Cause.—In 
an action against a ditch company for the death of 
plaintiff's decedent, it appeared that decedent was 
driving along a highway running along the side of a 
mountain; that above and parallel with the highway 
was a railroad track, and below and parallel with the 
same was a ditch maintained by defendant; that de- 
cedent’s horse became frightened by a train, and 
precipitated decedent's buggy into the ditch where 





he was drowned, having ‘become entangled jp 
the buggy: Held, that the fright of the horse was the 
proximate cause of the accident, and not the diteh— 
FARMERS’ HIGH LINE CANAL & RESERVOIR CO. V. Wasp. 
LAKE, Colo., 46 Pac. Rep. 134. 

46. INSURANCE—Extension of Time to Bring Action — 
Where, after a loss, an insurance company granted to 
a creditor of the insured,to whom the loss was pay. 
able, at his request, an extension of the time limiteg 
by the policy within which suit might be brought 
thereon, because of difficulty in procuring the signa. 
ture of the owners to proofs of loss, the acceptance of 
such extension is presumed; and the fact jjthat the 
creditor brought a suit within the time limited by the 
policy, in which he afterwards suffered a non-suit be. 
cause of the claim of the company that it was entitled 
to a certain time after filing in which to examine the 
proofs of loss, will not bar his right to commence an. 
other action after the expiration of such time, and 
within the limit of the extension.—COCHRAN Vv. Lox. 
DON ASSUR. CORP., Va., 25S. E. Rep. 597. 

47. INSURANCE—Waiver of Condition in Policy.—4 
provision of an insurance policy, that it shall be void 
in case the title of the insured to the property is less 
than a fee-simple, unless otherwise provided by agree. 
ment indorsed thereon, is waived by the issuance of the 
policy without such indorsement, and the receipt of 
the premium thereon, by an agent authorized to issue 
policies, who had knowledge that the title of the in- 
Sured was not a fee-simple; and the insurer !s estopped 
to claim that such acts were not intended by it to oper. 
ate as a waiver.—SCHULTZ V. CALEDONIAN INS. CO. OF 
EDINBURGH, SCOTLAND, Wis., 68 N. W. Rep. 414. 

48. INTOXICATING LIQUORS.—A provision of a county 
ordinance, which undertakes to prescribe the punish- 
ment of a person conducting a saloonjwithout a license, 
and which is void as being in contravention of Pen. 
Code, §§ 19, 485, which fix such punishment, does not in- 


validate the other provisions of the ordinance; hence, © 


on a conviction thereunder, the punishment fixed by 


the statute may be imposed.—EX PARTE STEPHEN, Cal, a 


46 Pac. Rep. 86. 

49. INTOXICATING LIQUORS — Liquor License.—Inas. 
much as a license to sell spirituous liquors is neithera 
contract nor a property right in the licensee, bata 
mere permit to do what would otherwise be an offense 
against the general law, it is, when granted by a mu- 
nicipal corporation, subject at all times to the police 
powers of that corporation; and the latter, in the ab- 
sence of any charter restriction upon its authority in 
this respect may, in the exercise of those powers, re 
voke the license at any time.—ISON V. MAYOR, ETC. OF 
GRIFFIN, Ga., 258. E. Rep. 611. 

50. JUDGMENT—Informality.—The fact that a judg- 
ment in an action by an assignee of a note against ap 
assignor appears to have been based on the note, in- 
stead of on the implied contract made by the assign- 
ment, is a mere informality, which does not affect the 
substantial rights of the parties, and affords no 
ground for a reversal.—LONG V. PENCE COMMITTEE, 
Va., 25S. E. Rep. 594. 

51. JUDGMENT NUNC PRO TuNnc—Validity.—A judg- 
ment granting a husband a divorce was not entered by 
the clerk on the record book of the court. The hut 
band afterwards sold and conveyed certain land, rep- 
resenting himself to be unmarried, and on his death, 
defendant in the divorce case, claiming to be his 
widow, sought in the chancery court to set up a home 
stead right in the land on the ground that she had not 
joined in the conveyance: Held, that an order of the 
court in which the divorce case was brought, directing 
the judgment of divorceto be entered nunc pro tune, 
on petition in such case by the grantees of the land, 
and proper notice to defendant therein, was authorized 
and valid.—RusH V. RuSH, Tenn., 37 S. W. Rep. 13. 

52. JUSTICE OF THE PEACE—Abandonment of Office. 
Where a justice of the peace continues to reside in the 
civil district where elected, and to there maintain al 
office, where he keeps his official dockets, books, and 
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papers, and where he remains on stated days, and at 
tends to all business coming before him, the fact that 
he also maintains an office in another district of his 
gounty, where he remains a large part of the time, 
does not constitute an abandonment of his office.— 
§raTE V. SPRINGFIELD, Tenn., 37S. W. Rep. 5. 

53. LANDLORD AND TENANT—Lease—Covenant.—In a 
jease of lands irrigated by a ditch maintained and 
owned in common by those having lands to be irri- 
gated, each landowner being entitled to a certain part 
ofthe water in the proportion that the number of 
acres owned bore to the number irrigated, a covenant 
todefend the lessee in the peaceful and quiet posses- 
sion of the premises, and every part thereof, does not 
require the lessor to maintain the ditch; and therefore 
he is not liable to the lessee for damages caused by the 
temporary destruction of the ditch by floods.—STE- 
vyens V. WADLEIGH, Ariz., 46 Pac. Rep. 71. 

4. LIBEL.—Publishing, concerning one engaged in 
therailway and steamship ticket business, that a cer- 
tain firm engaged in that business were compelled te 
discharge him for “conduct not irreprehensible,” fol- 
lowed by a publication that while such person gives 
notice ina circular that he is no longer with such 
firm, but has moved his business, “as a matter of 
truth, and to guard the public against any surprise, 
we must confirm the statement, already publicly 
made,” that he ‘‘has not moved away, but has been 
discharged” by said firm ‘‘for conduct not irrepre- 
hensible,” is libelous per se, so that special damages 
need not be averred or proved.—TONINI Vv. CEVASCO, 
Oal., 46 Pac. Rep. 103. 

55. LIBEL—Privileged Publication.—Publication ina 
hewspaper of remarks made, at a meeting of a city 
council, by the city’s representative in the State as- 
sembly, purporting to give information as to the con- 
duct of the representative of the city in the State sen- 
ate with reference to passage of city charter amend- 
ments, is not privileged, though the newspaper be the 
Official paper of the city, the article being a mere 
Yoluntary unofficial report, published as a matter of 
hews; especially where the paper circulated outside 
the city and the senator’s district. — BUCKSTAFF V. 
Hicks, Wis., 68 N. W. Rep. 403. 

56. LIFE INSURANCE—Statement in Application.—In 
construing an application for life insurance, and the 
answers to questions therein calling for a statement 
by the applicant as to whether or not he has ever had 
any disease of certain organs, a mere temporary all- 
ment, not indicating any vice in the constitution, nor 
such as to affect the general health or continuance of 
life, is not to be considered a disease, a failure to state 
which constitutes a misrepresentation. — RAND V. 
ee Sav. LIFE AssuR. Soc., Tenn.,37 8. W. Rep. 


57. MANDAMUS—Compelling Levy of Tax.—On review 
of a judgment for relator on mandamus to compel 
county commissioners to levy a tax to pay ajudgment, 
the question whether the discretion of the court in 
gtanting a peremptory writ can properly be affected 
by matters of defense, in bar or abatement, to the war- 
tants on which judgment was obtained against the 
county, cannot be considered, no such matters having 
been pleaded or proved below.—BOARD OF COM’RS OF 
GRaND COUNTY V. NEW HAMPSHIRE Sav. BANK OF CON- 
CORD, Colo., 46 Pac. Rep. 107. 

88. MasTER AND SERVANT — Action for Injuries to 
Brakeman.—In an action by a brakeman for personal 
injuries alleged to have been caused by a defective 
drawhead in the engine tender, and a defective coup- 
ling link, it was error to charge that it was defend- 
it’s duty to furnish plaintiff safe and proper links 
and drawheads, and that there was in law an implied 
Promise to do so, which plaintiff might rely on, since 
it was necessary for defendant only to exercise ordi- 
nary care to furnish safe appliances, and there was no 
implied promise that it would do more than exercise 
Such care.—TeEXas MEXICAN RY. Co. V. KING, Tex., 37 
8. W. Rep. 34. 








59. MASTER AND SERVANT—Fellow-servants.—A con- 
ductor of a freight train, and a person employed at a 
railroad station to inspect cars and ascertain if they 
are in a safe condition, are not fellow-servants.—ILLI- 
NOIS CENT. R. Co. Vv. HILLIARD, Ky., 378. W. Rep. 75. 


60. MASTER AND SERVANT—Safe Place.—One R was 
employed by the foreman in charge of the track hands 
on a railroad operated by a receiver, and was taken, 
with other track hands, to a cut on the line of the road, 
and set to shoveling dirt onto a flatcar. On the day 
before R was employed and set to work, the bank at 
the side of the cut had been undermined for two or 
three feet, and the wedges had been driven into the 
earth atthetop of the bank, in order to throw the 
earth down. The bank had been left in this condition 
overnight, during which rain had fallen. No notice 
was given to R of the conditon of the bank, and it 
could not be discerned from the place where he was 
working. Shortly after R began work, the bank of 
earth fell upon him and killed him: Held, that leav- 
ing the bank in such dangerous condition was negli- 
gence, forwhich the receiver was liable.—THOMAS V. 
Ross, U. 8. C. C. of App., 75 Fed. Rep. 552. 


61. MECHANICS’ LIENS—Mortgage—Priorities.—Under 
Rev. St. 1894, § 3350 (Rev. St. 1881, § 2981), which pro- 
vides that a conveyance not recorded within 45 days 
from its execution shall be fraudulent and void as 
against subsequent bona fide purchasers for value, a 
mortgage not recorded till several months after its 
execution, and after rights to liens had been created 
in favor of {mechanics and material-men against the 
property, is inferior to the statutory liens, though no- 
tice of them was not filed till after the recording mort- 
gage.—JENCKES V. JENCKES, Ind., 44 N. E. Rep. 632. 


62. MORTGAGES — Foreclosure Sale.—Where land is 
sold on foreclosure in two parcels, and one of the pur- 
chasers sues out a writ of possession for the property 
purchased by him, the other, though not placed in 
possession of his parcel by writ, may, while the fore- 
closure suit Is still pending, move to quash the form- 
er’s writ, on the ground that it embraces a portion of 
the land purchased by movant.—RICHART Vv. GOOD- 
PASTER, Ky., 378. W. Rep. 77. 


63. MUNICIPAL CORPORATION — County Government 
Act.—The territory within which a municipal govern. 
ment is exercised is still apart of the State, and, for 
all purposes other than municipal government, is sub- 
ject to the State’s control, with the right on the part of 
the State to authorize the election therein of such offi- 
cers as may be required to execute its general laws, 
or to perform such functions, disconnected with the 
municipal government, as may pertain to the govern- 
ment of the State; hence, as to such officers, the city 
and county of San Francisco is within the provisions 
of the county government act of 1893, declaring what 
county officers shall be elected, prescribing their du- 
ties, and fixing their tenure of office at four years.— 
Kan V. SUTRO, Cal., 46 Pac. Rep. 88. 

64. NEGOTIABLE INSTRUMENT — Collaterals Secured 
by Property.—When the holder of a note, who holds 
also collaterals, which in turn are secured by personal 
property, reduces the collaterals to judgment in his 
own name, he is under no legal obligation to pursue 
the personal property, but the owner of the collaterals 
must reduce the property, and apply the proceeds to 
the payment of his debt.—First NaT. BANK OF OHAT- 
TANOOGA V. CHATTANOOGA PULLEY OO., Tenn., 878. W. 
Rep. 9. 

65. NEGOTIABLE INSTRUMENTS—Bona Fide Purchasers 
—Burden of Proof.—The assignee of a negotiable note 
transferred to him before maturity as collateral se- 
curity for a pre-existing debt, though without any ex- 
press agreement on his part for indulgence, is a bona 
fide holder for value, unaffected by equities between 
the original parties, of which he had no notice.—BakR- 
TON V. FERGUSON, I. T., 878. W. Rep. 49. 

66. NEGOTIABLE INSTRUMENTS — Consideration. — 
Where a promissory note is executed by one person, 
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and another, who is not the payee, and whose indorse- 
ment is neither essential nor proper to the transmis- 
sion of title to the note, signs his name upon the back 
of it, he becomes liable thereon either as joint princi- 
pal or as surety, but does not, by thus signing his 
name, enter into such a contract of indorsement as 
will cut him off from setting up against the pavee the 
defense that the note was founded upon an illegal 
consideration, and therefore void.—BENSON Vv. DUB- 
LIN WAREHOUSE CO., Ga., 258. E. Rep. 645. 


67. NEGOTIABLE INSTRUMENT — Contract for Sale.— 
Where a debtor delivers to his creditor notes of a third 
person, payable to himself or order, under an agree- 
ment that, after inquiring as to the solvency of the 
maker, the creditor shall have the optiou of keeping 
the notes, and giving the debtor credit therefor, or of 
returning them, the refusal of the creditor, after a rea- 
sonable time, to return the notes, on demand, vests 
him with the ownership thereof, though they are not 
indorsed, and an assignment thereafter by the debtor 
conveys no title or interest to the assignee.—Ksav V. 
GREENE & BUTTON Co., Wis., 68 N. W. Rep. 405. 


68. NEGOTIABLE INSTRUMENTS — Pleading—Answer.— 
In an action on a promissory note by a person who is 
not the payee thereof, where the petition says noth- 
ing about any indorsement ofthe note, but contains 
the allegation that said note was ‘‘for value sold and 
delivered to this plaintiff,” such allegation may be put 
in issue by a pleading not verified by affidavit.—Mor- 
RIS V. CASE, Kan., 46 Pac. Rep. 54. 


69. PARENT AND CHILD — Custody of Infant.—Ordi- 
narily a father is entitled to the custody of his minor 
child, after the death, of the mother; but the welfare 
of the child is paramount to the claims of the parent. 
—HUSSEY V. WHITING, Ind., 44 N. E. Rep. 639. 

70. PLEADING—Action Prematurely Brought—Waiver. 
—Pleading to the merits isa waiver of the objection 
that the action is prematurely brought.—FIORE v. 
LADD, Oreg., 46 Pac. Rep. 144. 

71. PLEADING — Parties — Contract.—A contract be- 
tween a canal company and the shareholders in an un- 
incorporated joint stock association, whereby the 
former, party of the first part, agrees to furnish water 
to the “respective” parties of the second part, and the 
latter agree torent their ‘‘respective” shares in the 
association to said first party, is a several contract; 
and either of the second parties may maintain suit for 
damages occurring to him thereunder, without join- 
ing the others.—CONSOLIDATED CANAL CO. V. PETERS, 
Ariz., 46 Pac. Rep. 74. 

72. PROCESS — Service by Publication.—Within the 
meaning of Rev. St. 1894, §§ 320, 1299 (Rev. St. 1881, §§ 
318, 1279,, providing for the service of process by pub- 
lication in “a newspaper of general circulation,” a 
periodical, ephemera! in form issued daily except Sun- 
days, devoted to the general dissemination of legal 
news, and containing other matter of general interest 
to the public, is such a paper.—LINN V. ALLEN, Ind., 44 
N. E. Rep. 646. 

73, PRINCIPAL AND AGENT — Agency — Ratification.— 
Where a clerk who was left in general charge of a mer- 
cantile establishment during the absence of the pro- 
prietor ordered goods appropriate to the conduct of 
the business, which were received and placed in 
stock, and the proprietor, upon ascertaining these 
facts, did not, within a reasonable time, countermand 
the order and offer to return the goods, he was bound 
to pay forthe same, although in the first instance the 
clerk may have transcended his authority in ordering 
the goods, it appearing that his want of authority was 
unknown tothe seller.—SMITH V. HOLBROOK, Ga., 25 
8. E. Rep. 627. 

74. RAILROAD COMPANY — Street Railroad — Contrib- 
utory Negligence.—A person who, inthe daytime, and 
in a place where the view is unobstructed, attempts to 
cross a street-railway track immediately in front of an 
approaching car, without looking to see whether a car 
is near, and is struck and injured, is guiity of such 





contributory negligence as will bar a recovery for the 
injuries.—SMITH V. CITy & SUBURBAN RY. CO., Oreg., 
46 Pac. Rep. 136. 

75. RAILROAD COMPANIES—Measure of Damages,—[p 
an action against arailway company for destruction 
of hay by fire, the measure of damages, it appearing 
that there was no market for the hay at the place © 
where it was destroyed, is the value of the hay at the 
nearest market, less the cost of transportation th 
and not such value plus the cost of transportation 
from such market to the place where the hay was de | 
stroyed.—WATT V. NEVADA CENT. R. Co., Nev., 46 Pag, 
Rep. 52. 


76. RAILROADS — Injury to Trespasser on Track.—4 
railroad company owes the duty of exercising reason. — 
able care to prevent injury to trespassers on its tracks, 
and a greater measure of care is required in a populous 
part of a town or city, where houses in which children 
reside stand close beside the tracks, than in an unfre 
quented locality.—LINDSAY V. CANADIAN Pac. RY. 00,, 
Vt., 35 Atl. Rep. 513. 


77. SALE—Statute of Frauds.—Plaintiff purchased and 
took a billof sale for wood piled on land of a thin 
person, and subject to a lien for the cutting. The 
wood was measured and formally delivered, but was” 
not moved. Within 3 1-2 hours thereafter, the seller” 
paid off the lien of the choppers out of the money re 
ceived from plaintiff: Held, that there was a sufficient 
delivery and change of possession, within Civ. Code, § 
3440, declaring void, as against creditors, a transferof 
personalty, unless there is an immediate delivery, 


followed by a continued change of possession.—DE | 


BOIS V. SPINKS, Cal., 46 Pac. Rep. 95. 


78. TAXATION — Collection of Taxes.—Under Acts 1 
(Ex. Sess.), ch. 26, §17, providing that a bill forthe © 
collection of taxes should include all taxes ‘‘due and 
unpaid on the property at the time of filing thereof) 
etc., if separate bills are brought to collect the taxes” 
assessed in different years, and unpaid at the time the 4 
first bill is filed, complainant is entitled only to the © 
costs of the first bill.—STATE Vv. BALDWIN UNIVERSITY, 
Tenn., 378. W. Rep. 1. 


79. TAXATION — Tax Deed as Evidence.—Hill’s Ant. © 
Laws, § 2823, making atax deed prima facie evidenté ~ 
only of title in the grantee, when by a former statute 
it was made conclusive of the regularity of the ass28& 
ment and levy, except in certain cases, relates only t 
a matter of evidence, and does not impair the oblige 
tion of the contract between the State and a purchase? 
who bought lands at tax sale before its passage, but 
received the deed therefor afterwards.—HARBIS Y. 
HARSCH, Oreg,, 46 Pac. Rep. 141. 

80. UsuRy—Action to Recover.—A complaint under 
Rev. St. § 1691, authorizing the recovery by a borrower 
of treble the amount of usury paid fora loan, is not 
defective because it fails to allege in terms that the 
sum paid was for the use of the money borrowed fora 
specified time, where it alleges facts showing that the 
amount exacted and paid exceeded by a certain sum — 
the lawful interest on the money forthe time it was 
kept by the borrower.—MATTHIESON V. SCHOMBERG, ~ 
Wis., 68 N. W. Rep. 416. 

81. VENDOR’s LiEN—Conveyance of Separate Inter 
ests.—Where a vendee makes separate contracts with 
two persons, owning separate interests in a tract of 
land, for the purchase of their respective portions, 
but the land is subsequently conveyed to him by one 
deed, in which the vendors warrant generally the title 
to the whole tract (a gross sum being named as Com 
sideration), a recital in the instrument that “the 
vendor’s lien is hereby expressly retained upon the 
land conveyed, to secure the payment of four bonds 
given for deferred payments of purchase money” (two 
of the bonds being payable to one vendor, and two to 
the other), subjects tothe payment of the debt due 
each vendor the entire tract, and not merely bis = 
terest therein.—PATTERSON Vv. GROTTOES (0., Vas® 
8. E. Rep. 602. 
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